A legal system with chinese-style of the protection of foreign investment by Su Ming Zhong
Available at:
http://hdl.handle.net/2078.1/157989
[Downloaded 2019/04/19 at 06:19:52 ]
"A legal system with chinese-style of
the protection of foreign investment"
Su Ming Zhong
Abstract
NA
Document type : Thèse (Dissertation)
Référence bibliographique
Su Ming Zhong. A legal system with chinese-style of the protection of foreign investment.  Prom. :
Fontaine, Marcel
UNIVERSITE CATHOLIQUE DE LOUVAIN
FACULTE DE DROIT
y/
A LEGAL SYSTEM WITH
CHINESE-STYLE ON THE I>ROTECTION
OF FOREIGN INVESTMENT
YL
3Q12.
mm
SU MING ZHONG
VOLUME I
Promoteur; Prof. Marcel FONTAINE
FEVRIER 1987
DISSERTATION DOCTORALE EN
DROIT SOUMISE AU JURY EN
VUE DE LA DEFENSE PUBLIQUE
UNIVERSITE CATHOLIQUE DE LOUVAIN
FACULTE DE DROIT
a''
UNIVERSITE CATHOLIQUE DE LOUVAIN
FACULTE DE DROIT
A LEGAL SYSTEM WITH
CHINESE-STYLE ON THE PROTECTION
OF FOREIGN INVESTMENT
SU MING ZHONG
UNIVERSITY CATh. Lt l..-
faculty DE DROIT
bibliothYquf
VOLUME I
Promoteur; Prof. Marcel FONTAINE
FEVRIER 1987
DISSERTATION DOCTORALE EN
DROIT SOUMISE AU JURY EN ,
VUE DE LA DEFENSE PUBLIQUE
<4.
(>
COWTENTS
Preface xi
PART ONE
Chapter 1. Plain Conditions Related to China's System
on the Protection of Foreign Investment 2
Section 1, China's economic system 2
A. Public ownership 3
1, State ownership economy
2» Collective oiunership economy
3, Individual economy
4. State-capitalist economy
B. Principle of distribution 8
C. Planned economy 9
Section 2. China's structure of state powers 10
A. System of integrating legislative
and executive functions 11
B. Structure of state powers 11
1. National People's Congress
2. state Council - the Central
People's Government
3. Local authorities
4. Township governments
Section 3. China's legal system 23
A, Legislation 23
1. Early period
2. Period of great trials
3. New period of development
B. Legal executive organs
1, p eople's courts
IX
29
2, People's procuratorates
3, Public security departments
4, Functions of and relationships
among the legal executive organs
C, China's judicial procedures 3B
1, Criminal procedures
2» Ciuil procedures
3, Judicial procedures for
handling economic cases
D, Penalties 42
E, China's system of legal counsel A5
1, Distinguished characteristics
2» Historical development
,3. Lawyers' law
Chapter- 2. Guidance of the CP C ' s Open Policy 54
A. CPC's legal status in China 54
B. Relationship between Party
policies and state laws 55
1. Background
2» Guiding role played by the Party
policies in enacting the state laws
3. Safeguarding role played by the state
laws in enforcing the Party policies
C. Guidance of the CPC's open policy
to use of foreign investment in China 59
1. Why has the CPC adopted the open policy
2. Guiding role played by the CPC's
open policy in encouraging and
protecting foreign investment in China
.3. Open policy will not change
PART TWO
Chapter 3, Alien's Civil Status in China 95
A, Alien's civil status in general 95
B. History survey 97
1. Civil status of aliens in
iii
2, Civil status of aliens in
China's feudal society
3. Civil status of aliens in China's
semi-colonial and semi-feudal
period (Opium War - Sept. 19A9)
C. Alein's civil status in China since 1949 111
1, Alien's civil status under the
treaties and agreements
2. Alien's civil status under
China's national legislations
Chapter 4. China's Joint Venture Laiu 137
A. Legal status of the joint ventures 138
B. Establishment 141
1, Preliminary requirements
2, Registered capital
3. Approval
4. Registration
C. Planagement and control 158
1. Board of directors
2. Management office
D. Transfer of technology 164
E. Export and domestic sales IBB
1. Exportation
2. Domestic sales
F. Taxation 172
1. Joint Venture Income Tax
2» Consolidated tax
3. Customs duties
4. Real Estate Tax
G. Foreign exchange control 17B
1. Foreign exchange deposit accounts
2. Foreign exchange payment
3. Foreign exchange remittance
H. Labour and wage management 179
1. Recruitment
IV
2, Labour contract
3, Dismissal and resignation
4, Wages and welfare benefits
5, Rewards and punishment
6, Trade union
7, Settlement of labour disputes
I, Financial, accounting, and
profit distributing systems 184
1, Financial and accounting system
2. Profit distribution
J, Duration, dissolution and liquidation 188
K, Settlement of disputes 190
Chapter 5. China's Tax Legislations 1G3
A. Individual Income Tax Law 193
1. Scope of taxation
2. Taxable items
3. Tax rates
A. Calculation
5. Tax payment and time limit
6. Exemption
B. Income Tax Law on Joint Ventures 201
1. Taxable income
2. Tax rates
3. Calculation and method of payment
4. Preferential tax provisions
C, Income Tax Law on Foreign Enterprises 207
1. Taxable income
2. Tax rates
3. Calculation and method of payment
4. Preferential tax provisions
D, Taxation of fxjreign companies
engaged in offshore oil activities 213
1. Individual Income Tax Law
2. Income Tax Law on Foreign Enterprises
3. Consolidated Industrial and'
Commercial Tax Regulations
V
Chapter 6. China's Economic Contract Legislations 226
A. Traditional Chinese contract law 22G
1, Custom in traditional
Chinese contract law
2, Commercial matters in the
Daqing Luli (Qing Code)
3, Qiyue - one of the
principal contract forms
4, Self-enforcement of traditional
Chinese sales contracts
5, Trial in the District
B, Flediation
B. Domestic economic contract lau 239
1, Economic law or civil law
2, Economic contracts [
I
3» Economic planning and economic contract
r
Liability for breach of [
contractual obligations f
5, Settlement of disputes :
I
C. Foreign economic contract law 2A9 [
1. Approval authorities of the '
foreign economic contracts
2. Retroactive effect of subsequent
laws and regulations
3. Force majeure clauses in
foreign economic contracts
4. China's attitude towards international
commercial arbitration
5. Law applicable to foreign
economic contracts
Chapter 7, China's Patent Law
A» Background 294
B» Scope of the law 295
1» General requirements
2» Specified exclusions
C. Application for patent 299
1. Documentations
2. Application forms
ui
3. Date of application
A,, Right of priority
D, Examination and approval 303
Preliminary examination
2, Substantial examination
3» Opposition and re—examination
E. Duration and invalidation
of patent right 306
1. Duration of patent right
2. Annual fees
3. Termination of patent right
A. Invalidation of patent right
F. Licensing of patents and compulsory
license for exploitation of patent 308
G, Protection of patent rights 310
Chapter 8, Regulations Concerning Foreign Investment
in the Shenzhen Special Economic Zone 314
Section 1. Background and characteristics 315
A. Background of the establishment
of the Special Economic Zones 315
B. Characteristics of the
Special Economic Zones 318
1» Special Economic Zones of
socialist character
2, Special Economic Zones of
economic character
3. Special Economic Zones in the
nature of state capitalism
Section 2. Legal frameuiork for foreign investment
in the Shenzhen Special Economic Zone 324
A. Regulations on Special Economic Zones 325
1^ Integral part of China's
legal system
2. Guangdong Provincial Administration
3. Forms and scope of investment
vii
A. Enterprise registration and operation
5. Labour management
6, Preferential treatment
B. Entry and xit Prouisions 343
C. Prouisions for Enterprise Registration 346
1. Procedures for registration
2. Procedures for modification
of registration
3. Procedures for nullification
of registration
4. Registration fee and fee
for modifying registration
5. Punishment prouisions
D, Provisions for Labour 357
and Wage Management
1, Labour contract system
2. Employment, dismissal and resignation
3e Wage and labour seruice charges
4, Working time and vacation
5» Labour discipline
B, The labour bureau
E, Prouisions for Land Management 363
1. Land ownership
2. Land management
3. The term of land use and land use fees
F, Regulations for Introduction
of Technology 367
1. Scope of application
2. Principles to be folloued
3. Forms for introduction of technology
4. Supplying party's contractual
obligations
5. Acquiring party's contractual
obligations
6. Warrant provisions
7. Contract terms
8. flpproual procedures
G. Prouisions for Foreign
Economic Contracts 374
uiii .
1, F'iaking of contract
2, Implementation of contract
3, nodification or termination of contract
4, Settlement of disputes
Chapter 9, Bilateral Investment
Protection Agreements 382
A. Agreements on the mutual
protection of investments 383
1. Host-favoured—nation provisions
2. rJationalization and compensation
3. Repatriation of profits and capital
4. Settlement of disputes between
the Contracting Parties
5. Retroactive effect of the agreements
6. Duration and termination of agreements
B. Agreements for the avoidance
of double taxation AOS
1. Avoidance of double taxation
in international practice
2, Agreements for the avoidance of double
taxation in China: with a case study
Chapter 10, Legal Aspects Concerning Foreign
Investment in Taiwan Province 428
A. One country, two systems 428
B. General policy towards
foreign investment 432
C, Principal legislation
regarding foreign investment 433
D. Scope of foreign investment 434
1. Productive enterprises
2, Important productive enterprises
E, Forms of capital contribution 438
F, Forms of foreign investment 439
1, Wholly—owned subsidiaries
2. Joint ventures
ix
3, Liaison or representative office
G. Foreign investment in
Export Processing Zones 4A9
1. Registration procedures
2. Conditions and categories of
enterprises in Export Processing Zones
3. Investment incentives and advantages
H. Foreign investment in the Hsinchu
Science-Based Industrial Park A53
1, Registration procedures
2, Conditions and categories
of enterprises in the Hsinchu
Science-Based Industrial Park
3, Tax incentives given to Park investment
I» Taxes and tax incentives 457
1, Individual income tax
2, Business income tax
3, Tax incentives
Conclusioa 464
Notes 471
Appendixes. 627
P reface
Since 1978 China has shifted the emphasis of the
nation's work to socialist modernization and adopted
the policy of opening to the outside world, according
to which foreigners are welcome to invest in China in
various forms including fully—owned foreign enterprises,
equity joint ventures and co-operative enterprises with
Chinese participants in opening up mines, running
factories, and exploiting the offshore petroleum
resources, etc. This new policy is in general appreciated
by foreign governments and businessmen. However, in the
late 197B when China first announced her open policy,
many foreign investors wondered whether it is safe to
invest in China. Really, their doubts were not unfounded,
because China had been closed for so many years and, she
opened her doors without any legislation in business
matters,
Since 1979, in order to ensure the implementation of
the open policy and the creation of a good environment
for foreign investment, China has stepped up her work on
legislation concerning foreign economic affairs by
promulgating, gradually and successively, more than 50
relevant statutes and regulations covering joint ventures,
income tax, economic contracts, special economic zones,
patent rights, trade marks, joint exploitation of offshore
petroleum resources, and fully-owned foreign enterprises,
etc. Besides, the Constitution of the People's Republic
of China also states that China accepts investment from
foreign enterprises and other economic organizations or
individuals and protects their lawful rights and
interests according to law.
China has not only enacted statutes and regulations
on foreign economic affairs, but also committed herself
to the protection of foreign investments in China by
signing several investment protection agreements with
XI
other countries. These agreements deal with the treatment
and security of foreign investment in China, the
repatriation of capital returns, conditions for
nationalization, settlement of disputes, etc.
In addition, China has concluded investment insurance
and guarantee agreements vuith the United States and
Canada, and agreements on avoiding double taxation with
Japan, the United States, France and Britain. All these
agreements are conducive to protecting reciprocally the
lawful rights and interests of the investors in either
party, and to developing international economic
co-operation and scientific and technological exchanges.
The facts briefly mentioned above show that a legal
system on the protection of foreign investment in China
has been already established. The purpose of this study
is to describe the main points and characteristics of
this system, its connections with Chinese social, cultural,
political and economic factors, and the way it is actually
operating. It will be attempted to arrive at the
conclusion that the legal system on the protection of
foreign investment in China is a legal system with
Chinese—style« which embodies not only some standardized
international practices in respect of the legal protection
of foreign investment, but in particular China's own
characteristics which are based on and suitable to
China's distinguished conditions.
The work will be divided into two parts and 10 chapters:
Chapter 1 is to make mention of the main conditions
related to China's legal, system on the protection of
foreign investment; Chapter 2 will be an attempt at a
statement of the guiding role played by the open policy
adopted by the Communist Party of China in encouraging
and protecting foreign investment in China; Chapter 3 will
touch alien's civil status in China, which sould be
Xll
regarded as the basic problem upon which other legel
issues regarding the protection of foreign inuestment
are set forth; the main body of the study. Chapters 4,
5, S and 7, is deuoted respectively to the analysis of
China's principal legislations concerning foreign
investment in China; Chapter 8 is to be concerned, with
the regulations concerning foreign investment in the
Shenzhen Special Economic Zone which is the pioneer in
the development of the special economic zones in China;
Chapter 9 is to examine the bilateral investment
protection agreements signed by China with some other
countries; and the closing chapter will examine the legal
aspects of making investment in Taiwan Province, which
are part of China's national foreign investment legal
system as a whole,
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PART OWE
Chapter 1, r'^ain Conditions Related to China's System
on the Protection of Foreign Investment
Chapter 2. Guidance of the CPC's Open Policy
Chapter 1
Plain Conditions Related to China*s System
on the Protection of. Foreign Inv.estment
In the past, almos-t all the jurists uiould like to examine
the problem of foreign investment protection, only from the
legal ppiat of uiebi. It uould not seem proper to do so..
Because, the protection of foreign inu.estment is not only
a legal problem, but is closely related to the social,
economic, political, historical, traditional, even the
psychological questions, so that any isolated legal study
is both impossible and meaningless. Particularly, such an
isolated legal study uill not be possible to explain uiith
clearness what is meant by the subject of "A LEGAL SYSTEM
WITH CHINESE-STYLE ON-THE PROTECTION OF FOREIGN INVESTMENT",
which is closely related at least to the follouiing main
conditions: China's economic system upon-which China's
legal system on foreign investment protection is based;
China's structure of state power by which the laws and
regulations concerning foreign investment in China are
enacted; and China's whole legal system in. which China's;
legal system on foreign.investment protection takes part.
In view of the above-mentioned considerations, my thesis
begins by studying, in present chapter, China's main conditions
which have close relations, to China' a legal system on the
protection of foreign investment.. It is expected that such
an introductiue examination, may help us. to further analyse
and understand the distinguished characteristics of China's
legal system on the protection of foreign investment in
China,
Section 1. China's economic system
The economic system is the foundation on which risea the
legal and political superstructure.(l) That is. true. As part
of China's legal aystem as. a whole, China's legal system on
the protection of foreign investment rises on China's
economic base, and in the last analysis, it a«rvBS this
infrastructure. Therefore, if we really uant to study China'a
legal system on the protection of fxireign investment, it is
better to begin uith China*^s economic system uihich particularly
embodies three chief characteristics: public otflnership of the
means, of production, principle of distribution according to
one's work and the planned economy,
A» Public ownership
China's economic system is based on socialist public
ownership of the means of. production, which entails the
ownership by the whole people and collective ownership by
the working people. The state-run economy, under the ownership
by the whole people, is the mainstay in the national economy,(2)
While the existence of individual economy and other non-socialist
economic fxirms such as joint ventures with Chinese and foreign
investment end fully. fxireign—owned enterprises constitutes the
complement to the socialist public economy. In China, the fact
that diversified economic forms, with the state^run economy
playing the leading role, are permitted to coexist each other
is appropriate to China's present low and uneven developmental
level. Individual economy and other non-socialist economic
forms are expected to make up far deficiencies in the socialist
public ownership economy and speed the development of the
national economy as a whole,(3)
1 , State ownership economy
State ownership, described by China's Constitution as
"ownership by the whole people", covers inter alia, all
mineral resources, waters, forests, mountains and grassland
as well as undeveloped land and beaches,(4) In the cities,
land is owned by the State, While in the rural and suburban |
areas land is owned by collectives except for those portions
which belong to the State in accordance with the law. The
State, however, may in the public interest take over the
land owned by collectives fer its use in accordance with
the law^
Within the economic sphere, state ownership is: exercised
through' state-owned enterprises, which are legal persons., and
"the fundamen^tal units of industrial activity^"(5) Enterprises,
however, are also found in coinmerce and transport and similar
seruice industries. Sometimes a number of enterprises are
grouped under the control of. a corporation, Su£h a corporation
is. alsOj. on occasion, appended to the name of a single
enterprise.
According to China's Constitution and. China' s P rovisional
Regulations on State-owned Indtjstrial Enterprlses(5), the
essential features of state—own6d enterprises are: all their
means of production are owned by the whole people; they h^ve
the status of legal person, and have"the necessary, property
for meeting their civil liabilities:; they are basic units of
the. national economy in industrial productions; they are
directly subject to state planning; they are controlled by the
industrial ministries of the central government and the
corresponding organs of local authorities; they are managed
by state appointees, i.e. the directors or managers who are
legal representatives of their respective enterprises.. Workers
and staff members of the state-owned enterprises may participate
in the management of their respective enterprises through the
congresses of workers and staff members and other channels;
apart from the payment of taxes and interest on capital to the
State, all their income may be retained within the enterprises.
In addition, workers and staff members in state—owned
enterprises are remunerated by wages.
The state—owned enterprises are subject to the "economic
accounting system" which requires that an enterprise bears
complete responsibility for the management of its actiuitles
and that the results of its own operations be shown
independently. The purpose of this system is to facilitate
the fixing of responsibility on. an. enterprise for the use of
the state capital with which it is entrusted for the fAjlfilment
of its allotted duties. As economic accounting unit, a state-
owned enterprise has its capital, both fixed and circulating,
its own financial plan and Its own account with the People's
Bank or other state banks.
On condition that they submit to the unified leadership of
the State and comprehenaiuely fulfil, their obligations under
the state plans^, the statefHauined enterprises have the fGllouinQ
rights: to draw up production, plans and to realise them through
contracts; to determine the sale of goods other than those
governed hy contract; to use capital at the enterprise's own
discretion provided taxes, expenses and interest on loans
were met; to employ labour as required and to adjust wages
and bonuses according to conditions; to fix product prices
within the guidelines established by the State; to negotiate
short-term bank loans and to sign contracts for the supply of
raw materials; and to sign export contracts and participate in
all negotiations coi>cerning them.
It is noted that, in China,, only the state-owned enterprises,
companies or other economic eBtltie]^, and the collectively
owned enterprises, are qualified to es^tablish joint ventures
with foreign companies, enterprises, other economic entities
or individuals. China's public ownership economy decided that
a Chinese individual cannot have the sufficient means of
production to undertake a joint business with foreign investment*
2, Collective ownership economy
Collective ownership economy covers particularly; the units
of collective agxiculture in China's countryside, including
the people's communes, agricultural producer's cooperatives
and other forms of cooperative economy such as producers'
supply and marketing, credit, and consumers' cooperatives
as well as cooperative economic ventures with a single
family or a work team held responsible for a given amount
of output.
In the cities and towns there exist also different forms
of cooperative under collective ownership, such as those in
the handicraft, industrial, building, transport, commercial
and service trades, etc. Many of these are closely integrated
with the state:|ownership economy.
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According to China's Constitution and China's Provisional
Regulations on Collective Ownership Economy in the Cities and
TounsC?), rural people's communes, agricultural producers'
cooperatives and other forjiis of the cooperative economy
constitute a socialist sector of the economy collectively
ouned by the working people. The various forms of the
cooperative economy in the cities and towns, also -constitute
a socialist sector of the economy collectively owned by the
working people. The State encourages, guides and helps the
development of the collective ownership economy.
The units of collective economy have the status of legal
person. They are entirely responsible for their own profits
and losses. On condition that they accept the guidance of the
state plans and abide by the law^ the units of collective
economy have powers of decision in conducting independent
economic activities.
Within a unit of the collective ownership economy, the
democratic management is fully practised. Its managerial
personnel is elected or removed by the workers and staff
members, and the decisions on major issues concerning enterprise
management must be taken by the entire body of its workers and
staff members^
3. Individual economy
In China, a tiny amount of ndividual economy still exists
in the rural areas, in the cities and towns. The forms of
individual economy are various. In the countryside the members
of rural economic collectives have the right, within the
limits prescribed by law, to farm private plots of cropland,
engage in household sideline occupations and raise privately
owned livestock. In the cities and towns, the individual
persons can engage in handicrafts, enterprises with the
scope of small production, transport and in the services
sectors, etc. Possibly, they may hire a few hands and
apprentices to help.
Although these forms of Indluidual economy occupy, a small
part of the. national economy, they are Ijnportant at'the
present time and for a considerable period for the Hues of
peoples liulng In the countryside and in the dtles and
touns. Therefore, China's Constitution considers the indluidual
economy as a "complement" to the socialist public economy,
and protecta the lauiful rights and interests of the indiuidual
economy*
State-capitalist ecopomy
The present-day state-capitalist economy in China particularly
includes the Chinese-foreign, equity joint ventures, Chinese-
foreign- co-operatiue enterprises and the fully foreign^uined
enterprises,(8) Such kind of economy is defined as a
particular- kind of capitalist economy uihich is under the
control of the Chinese government and uhose actiuities are
supervised by the Chinese gpvernment«.(S) The state-capitalist
ec.onomy also constitutes a complement to China's public
ownership economy.
Since 1979, the foreigners are permitted by the Chinese
government to invest their capitals in China in forms of
equity joint ventures or co-operative enterprises with Chinese
economic entities, or in the form according to which foreign
investors, can. exclusively establish the enterprises with their
own capitals^ The equity joint ventures, co-operative enterprises
and the fully foreign^wned enterprises are enterprises with
characteristics, of state—capitalist economy^ On the one hand,
foreign investors are permitted to earn profits from the
business activities of the equity joint ventures, co-operative
enterprises and of the fully foreign-owned enterprises, and
to remit abroad their profits, and other lawful earnings.
On the other hand, foreign, investment must meet the need of
China's, modernization, programm^e and the improvement of
people's living standara; must be subject to China's defined
priorities., within the framework of China'^s national development
plans and conducive to the development of China's national
economy.
According to China's laws and regulations, a fully foreign
er?
ouned enterpciss, is independent of puitslde control over ita
operations and management so long 'these are conduicted in
accordance with the articles of association approved by the
Chinese government, blhile a Chinese-foreign equity joint venture
may, on condition that ita actiuitiea abide by China's lauis,
dectees and pertinent regulations, have the folloming rights:
(1) the right to decide on its oun development programme,
production management plan, and labour-uages plan; (2) the
right to buy inputs directly from the Chinese domestic and
international markets; (3) the right to sign various economic
contracts uiith domestic and foreign companies and enterprises;
(4) the right to raise RI*IB(Chinese currency) and foreign
currency funds from internal and external financial institutions;
(5) the right to establish its own financial management and
other management aystems^ and to decide its ouin profit-
distribution programme; (fi) the right to hire and fire
employees and to adopt the system of pay scale, uiage—form,
bonus, and allowance appropriate to itself for rewarding and
punishing employees; and (?) the right to innovate and reform
production techniques.
In a Chinese-foreign co-operative enterprise, in which the
profit and other rights and obligations of the two partners
are negotiated and stipulated in the contract not necessarily
in proportion to equity holdings, the foreign investor is
generally able to exercise a reasonable degree of control
over the management and running of the enterprise,(l0)
To sum up, China's economic system is based on socialist
public ownership of means of production, lifith the state-owned
economy playing the leading role, the diversified economic
forma may, within a definite scope of management, turn, the
advantages so gained to full account and complement each
other. i
B, Principle of distribution
Since the founding of the People's; Republic, China has
abolished '^he exploitation system and implemented the principle
of "to each according to his work"in. the socialist economy.
e
The principle itself entails public ownership of the means
of production and negation of the capitalist system of
distribution.. According to Deng Xiaoping, the socialist
principle "to each according to his work" calls "for distribution
according to the quantity and quality of an indiuidual's
«i»ork."(li J ;
The principle of "to each according to his work" is based
on public ownership of the means of production. Before the
profits are distributed according to the work done, it is
necessary to deduct a certain amount of funds for the
expansion of production and social consumption^ This theory , .
is reflected in China in the fact that the distribution of
the profits gives, consideration to three parts: the State,
the collective and the individual,(12)
However, the actual gains of an. enterprise and the amount
of a worker's income may be v/aried with the success or failure
of management and the uolume of productiort. These differences
still exist at the present stage. The principle of "to each
according to his work" encourages the advanced and spurs the
backward to catch up. Its. effect is to constantly raise the
production level of the enterprises and the society as a
whole.
It is noted that the principle of "to each according to his
work" does not apply to the individual and other non^socialist
economic forms. In.a joint venture, for example, the net profit
is distributed between the parties to the venture in proportion
to their respective shares in the registered capital; while in
a fully foreign^wned enterprise the phenomenon of the
capitalists trying to occupy the products of labour by
controlling the means of. production is unavoidable.
C, Planned economy
'china's economic is the planned economy. To ensure the
proportionate and coordinated growth of the national economy,
the State puts the production and circulation of essential
goods under unified planning which consists of mandatory and
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•^guiding planning. While for the enterpriaea producing goods
which fall outside the unified plans, the State allows them
the freedom to adjust production-according to variations in
market demand and supply.
Considering the existence of diverse economic forms in
the country.» several methods are applied to planning an
enterprise's production, distribution and commodity circuilation,
depending upon the importance of its products, and the particular
economic, sector it belongs to. For example, direct or mandatory
planned management is prevalent in. the state-K)wnBd enterprises
(production, targets are determined by state planning and are
not optional); indirect or guiding planned management is applied
to collectively owned enterprises (contracts for production and
marketing); while the free production is allowed for individual
run enterprises, i.e., there is no state invualvement in their
production decisions*
It seems that the indirect or guiding planned management
is also applied to the joint ventures using Chinese and
foreign investment. (l 3) While the free production is allouied
for the fully foreign-owned enterprises established in China
in accordance with China's law and within China's national
development priorities.
Section 2, China's structure of state powers
Law is a comprehensive term of the normalized documents,
including constitution, laws and decrees: as well as
administrative measures and statutes, enacted by the state
legislative organs, or formulated by the state administration
in accordance with the legal procedures, and enforced by the
law enforcement agencies of the State.,(l4) As the principal
sources of China^s legal aystem of the protection of foreign
investment, the laws and regulations concerning foreign
investment in China are enacted by China's legislative organs
including the state legislative organs and the local legislative
organs or formulated by China's administrative organs including
the Central People's Government and the local people's
governmenta. Naturally, a survey of China's'strticture of
!
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state pouers uould be of significance uhen me discuss China's,
legal system on the protection of foreign investment^
System of integrating legislative and executive functions
In China, the system of people's congresses is China's. •
fundamental political system.1 According to China's Constitution,
the organs through which the people exercise state pouter are
the National People's Congress NPC and the local people*®
congresses at various levels* All organs of state administration
and all judicial and procuxatorial organs are origiJiated by the
organs of state power to which they are responsible and to
whose supervision they are subject,-China's political system,
is,based on the principle of integrating legislative and r"
executive functions.
The system of integrating legislative, and executive functions
comes from the assertion that sovereignty belongs to the people
and is indivisible, and from the experience of proletarian
dictatorship, in the 1871 Paris Commune.(15) In China, all state
power is vested in the KPC. and the NPC in. turn delegates this
power to its standing committee, to the State Council (and other
central organs) and to the local people's governments in the
fashion of descending pyramidal steps^ Under this system, all
organs, of. the state power are considered to be simultaneously
legislative as well as executivB, It is argued that there is
no room for a government bureacracy which is separate and
parallel to the elected representative body. Under this system,
however, a rational division-of functions and powers between
the organs of state power and administrative organs at various;
levels from the central to the local bodies is permissible.
Unlike Montesquieu's separation of powers and. its corollary
checks, and balances, China's division of functions and powers
between, the organs of state po^er and administrative organs
is conform to the principle of strictly carrying out the
responsibility system in work, raising work, efficiency and
overcoming bureacracy.(l6)
Structure of state powers
Under China's. Constitution, China's, state power is divided
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into four leuels: the central autorities; authorities
established in the proulnces.» autonomous regions, and
municipalities under direct control of central authorities;
authorities established in the counties, autonomous
prefectures or in the autonomous counties; and the authoritii
established in the touin^ip leuel. The schema (Schema 1 ) is
as follows:
Schema 1
12
12
ID
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Notes:
1 National People's Cbngxess and
the State Council;
2. people's congresses and people's
governments in Prouinces;
3 people's congresses and people's
governments in Autonomous
Regions;
4 people's congresses and: people's
gpuemments in Municipalities
under direbt control of the •
Central authorities;
5 people's congresses and people's
governments in Counties;
B people's congresses and people*a
governments in Autonomous Pre
fectures;
7 people's congresses and. people's
governments in Autonomous Coun
ties;
B people's ccrngresses and people's
governments in Autonomoius Pre
fectures;
9 people's congresses and people's
governments in Autonomous Coun^
ties;
10 people's congresses and people's
governments in Counties;
11 people's congresses and peopil^'s
governments in Regiona under
control of the Municipalities.;
12 people's congresses and people's
governments in TioiiinsJiips;
13 people's congresses and people's
governments in Katlonality Town
ships;
14 people's congresses and' people's
governments in Townships,
1» National People's Conqress(17)
According to China's Constitution,^ the NPC is the highest
organ of state power and exercises the highest state power in
a unified way. All other central organs such as the state
chairman, the State Council,, the Central Wllitary Commission,
the Supreme People's. Court and the Supreme People's Procuratorate
as well aa the local authorities at various leuels are
re^onsible to the KPC (or its Standing Committee when the
NPC ia not in session) and subject to its supervision. This
is commensurate with the notion of popular sovereignty(Art«2).
1) Powers and functions The MPC and its Standing Committee
exercise the 1-egislative power of the State, China's Constitution,
fflarrlage Law, Criminal Law, Ciull Code General Principles, Joint
Ventures Law and the Law on Foreign Enterprises were all enacted
by the WPC.
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, In addition to its legislative power, the NPC exercises.,
inter alia, the folloiuing powers:
(l ) It elects the President and the Uice-President of the
People's Republic of China; decides on the choice of the
Premier of the State Council upon nomination by the President
of the People^s Republic of China, and on the choice of the
Vice-Premiers:, State Councillora, Ministers in charge of
ministries or commissions, the Auditor--General and the
Secretary-General of the State Council upon nomination by
the Premier^
It elects the Chairman of the Central Wilitary Coroinission
and, upon his nominatioji, decides on the choice of all the
others on the Central Plllitary Commission.
It also elects the President of the Supreme People's Court
and the Procurator—General of the Supreme People's
Procura to rate.
The NPC has the pouer to recall or remove these persons from
office^
(2) It examines and approves the plan for national ecrmomic
and social development and the reporta on implementation;
examines and appxoues the state budget and the reports on
implementation,
(3) It approves the establishment of provinces, autonomous
regions, and municipalities directly under the Central
Government; and decides on the establishment of special
administrative regions and the systems to be Instituted
there,
(4) To maximize its role, the NPC supervises, through its
Standing Committee, the work of the State Council, the Central
Military Commission, the Supreme People's Court and the Supreme
People's Procuretorate. The role of the NPC is enforced also
by establishing in 1982 the special committees to examine,
discuss and drain up relevant bills or draft resolutions under
14 :
the direction of the NPD and ita Standing Committee.(1b)
(5) The NPC also decides on|questions of war and peace; and
exercises such other functions and pouiers as the highest organ
of state pobier should exerciss.
Thusy the many pauers of legislation, judicial revieui,
appointment and remoual, supervision, Inquiry and investigation
make the NPC unquestionably the highest organ of state
pouer(Art^62),
2) Term and morking procedures Elected for a term of five
years, the sessions of the NPC meet once a year and are
convened by Its Standing Committee, Extraordinary sessions
may be convened uhen the Standing Committee deems this
necessary or when more than one->flfth of the deputies so
propose.
Amendments to the Constitution are required to be proposed
by the Standing Committee or by more than one-fifth of the
deputies to the NPC, The amendments to the Constitution
require, for their adoption, a majocity vote of more than
tuo—thirds of all the deputies to the NPC, while the lauis,
decrees and other bills require, for their adoption, a simple
maibrity vote of all the deputies to the NPC,
The election of deputies to the succeeding NPC is to be
organized by the Standing Committee of the sitting NPC two
months before the term of office of the sitting NPC expires.
In cas£s tdhere the exceptional circumstances prevent such an
election, the term of office of the sitting NPC may be
prolonged until the first session of the succeeding NPC.;
such prolongation must be approved by a majority vote of more
than tuo-thirds. of all members of the Standing Committee of
the sitting NPC, One year after the termination, of the said
circumstances,, the election of deputies to the succeeding
NPC must be completed.
3) Standing Committee The permanent body of the NPC is
its Standing Committee. The Standing: Committee is composed of
the Chairman, the Vice-Chairmen, the Secretary-General and
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members who. handle the important routine luork.^ The Chairman,
and other raerohers are elec-ted foE a term of five years, and
the Chairman, and Vice-Chairmen of the Standing Committee must
not serue more than, tuo consecutive terms,^
China's 1982 Constitution (l9) strengthens the system of SPC
and enlarges the functions and pouers of theNPC Standing
Committee so as to enable the NPC to better play its role
of the highest organ of state pouter, (20) Some of the functions
and powers uhich originally belonged to the NPC as a whole
are now. delegated to its Standing Comnd.ttee. For example:
(1) in the past, the KPC exclusively exercised the legislative
power of the State. According to 1982 Constitution, both the
IMPC and NPC Standing Committee exercise the legislative power
of the State.. That is^, while the basic statutes concerning
criminal offences, civil affairs, the structure of the State
and other matters are enacted by the former, other statutes
are enacted by the latter. Thus., the Standing Committee
acquires some real power in law-making, and may function more
as a legislative body should;
(2) the Standing Committee is empowered now to supervise
the enforcement of the Constitution, a power formerly reserved
only for the raPC as a whole; and
(3) when the NPC is. not in session, the tSPC Standing Committee
can also partially amend and supplement the basic laws enacted
by the [\!PC, and approve necessary adjustment to development
plans and to the state budget»
In addition, because the Chairman of the NPC Standing Committee
works through a small Chairmanship Conference to oversee all
i-ts functions, he can. become a very formidable political
figure indeed.
It is noted that China's 1982 Constitution prohibits members
of the NPC Standing Comaiittee from holding concurrent posts
in organs of state administration and the iudlcial and
procuratorial organs. Clearly, the intention is to make the
leading NPC deputies full-time ones who devote their fjitll time
to work in the" j^tandlng, Cojnmittee,
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4) Deputies the NPC is composed of deputies elected by
the provinces, autonomous regions and municipalities directly
under the Central Government, and by the armed forces.(21)
They are widely representative. All nationalities., democratic
parties, government offices and public organizations are
entitled to appropriate representation. All citizens of the
People's Republic of China who have reached the age of IB,
with the exception of persons deprived of political rights
by law, have the right to vote and stand for election
irrespective of their nationality,, race, sex, occupation,
family origine, religious belief, education, property, status,
or length of residence.
Deputies to the NRC during its sessions, and. members of the
NPC Standing Committee, during meetings of the latter, have
the right to address questions, in accordance with the
procedures prescribed by law, to the State Council or the
ministries or commissions under the State Council, which must
answer the questions in a responsible manner. Mo deputy to
the NPC may be arrested or placed on trial without the
consent of the Presidium of the current session of the NPC or,
when the NPC is not in session, the consent of its Standing
Committee,
2. State Council - the Central People's Government
By Article 85 of China's 19B2 Constitution, "The State Council,
that is, the Central People's Government of the People's
Republic of China, is the executive organ of the highest organ
of state power; it is the highest organ lof state administration."
The Premier is, therefore, the head of the government.
l) Membership Organizationally, the State Council has as
its members the Premier, the uice-premiers, the ministers, the
chairmen of commissions, and additionally, the secretary-general,
the chief auditor, and the state councilors. This last category
has been created, probably, to accommodate, in the short-run,
the former vice—premiers who had relinquished their posts in
the steamlining operation, and to develop, in the longer-run,
an inner cabinet of the State Council in the interest of
. 17
efficiency. This is seen in the formal instittitlon of the
"regular meetings" which is established by the Constitution
(Art»88) and attended by the Premier, vice-premiers, state
councilors and the secretary'-general, so that the "plenary
meetings" need not be called frequently.
The position of state councilors has been established in.
1982 at the 22nd Session of the Standing Committee of the
Fifth NPC where a plan for restructuring the State Council
had been foruarded by Premier Zhao Zlyang^. According to this
plan the ttice-premiers mere to be reduced and the neuly
designated position of atate councilors utas. to be equal to
that of vice-premiers^ The state comiciiors may represent the
Premier In diplomatic activities.
2) Uorkinq system The State Council applies the "system of
decision by the Premier", i.e.; the Premier exercises overall .'t;
responsibility for the State Council; while the ministers and
chairmen of commissions exercise overall responsibility for their
respective ministries or commissions under their charge. Under
this system, the Premier convenes and presides over the regular
and plenary meetings of the State Council; while the ministers
and chairmen of commissions convene and preside over meetings of
ministries, or commissions and issue orders, directives and
departmental administrative statutes within the jurisdiction
of their respective departments and in accordance with laws
and decrees and the administrative statutes, decisions and
orders issued by the State Council.
The "system of decision by the Premier" is establistxed by
China's 1982 Conatitution(Art.8e). In the official English
translation, the Constitution, seems to emphasize the power
of decision^aking:, while in the Chinese version, it stresses
the responsibility side. Indeed, the power and responsibility
are the two sides of this new system, whose use may raise
greater work efficiency.(22) Whether this aystem of decision
by the Premier is compatible with the principle of democratic
centralism which is applied as an organizational guideline
in the state institutions, the Constitution apparently does
not consider it a problem. It is; noted that the system of
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decision by the Premier is not in contradictiDn with the
principle of democratic, centralism*(23) Unlike "the first
among equals'*, the Premier decides on the important issues
on the basis of the collective discussions*
3) Pouers and functions China's 1982 Constitution has
restructured the State Council and restored all of the functions
and pouers granted it by the 1954 Constitution and in more
detail. The new stipulations state that the State Council has
the power to fuarmulate administrative measures, draw up and
approve administrative statutes and issue decisions and orders
in accordance with the Constitution, laws and decrees, and
emphasize that it is the rigtit and the duty of the State Council
to draft and submit bills concerning (l) plans of national
economic and social development and their Implementation; (2) the
state budget and its implementation; (3) treaties and important
agreements concluded with foreign states; (4) appointment and
removal of certain personnel; and' Cs) other matters authorized
by laws and decrees,CArt»B9)
On April 10, 1985, the Third Session of the Sixth NPC
adopted a Decision according to whichjthe State Council is
authorized to formulate temporary regulations and provisions
concerning the nationwide economic reform and the open
policy,(24) However, these regulations and provisions shall
not contravene the general principles established in the
Constitution, laws and decrees enacted by the KPC and its
Standing Committee,(25)
3,. Local authorities
Below the central apparatus, China's local authorities
refer particularly to the local people's congresses and local
people's governments at provincial and county levels,
1) loci"! people's congresses The local people's congresses
are local organs of state pouer. Since 1982 the local people's
congresses of and above the county level have established the
standing Committees so as to carry on the woxk of the congresses
on a more permanent basis. The Const^itution. affirms, that the
people's, congresses and their standing committees of the
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provinces, autonomous regions and municipalities directly
under the Central Government have the right to "formulate and
promulgate local statutes"(Art»g6) so as to meet the cmeven
needs and demands of various places. Since China "is a big
country and every province has a population of tens of millions
or even 1GD million, equal to that of a big or medium-sized
country," these stipulations are conducive to each location
using its ouin initiative and enthusiasm according to the
specific timing and conditions of the area, and thus promote
the construction of the country as a tiihole»(26)
2) Local people's Qovernments. The local people*s
governments are the. executive organs of local organs of, state
power, namely, the local people's congresses at the
corresponding levels. The local people's governments are
also' local organs of the state administration. Within the
limits of their authority as prescribed by law, the local
people's governments may administer the economy, education,
S3cience, culture, public health, physical culture, urban and
rural construction, finance, public security, ciuil affairs
and family planning in their respective admir^strative areas;
issue decisions and orders;; and appoint, remove, train,
check up on the work of, and reward and punish administrative
personnel.
The local people's gpvernments apply the system of decision
by the governors and county heads. They are responsible and
accountable to people's congresses at the corresponding levels,
li/hen these local people's congresses are not in session, the
local people's governments are responsible and accountable to
their standing committees.
ffleanuhile, the local people's gpvernments are responsible
and accountable to the organs of state administration at the
next higher levels. The Constitution states that the local
people's governments at various levels throughout the country
are organs of state administration under the unified leadership
of the State Council and are subordinate to it(Art.llD).
3) Regional national autonomy China is a country with a
2^' ••
larg<e population, composed of many nationalities. According
to China's Constitution^ the regions inhabited by minority
nationalities apply the system of regional national autonomy.
History has proved that only through the system of regional
national autonomy in a unified country can aggression and:
subversion from outside be resisted and the common, prosperity
of the country as a uihole and of the various nationalities be
guarateed.C27)
The organs of self-government of national autonomous areas
are the people's congresses and people's governments of
autonomous regions, autonomous prefectures and autonomous
counties* Under the guidance of state plans* the argans of
self-government independently administer local economic
constructian as mell as the education, science, culture,
public health and physical culture in their respective
areas»
According to China's Constitution, the people's congresses
of the national autonomous areas -hav/e the power to adopt and
issue the statutes: governing the exercise of autonomy as well
as the separate regulations in the light of the political,
economic and cultural characteristics of the nationality or
nationalities in a given area(Art.116). Howeuer, the statutes
governing the exercise of autonomy and the separate regulations
drawn up by the people's congresses of the national autonomous
areas must be submitted to the MPC Standing Committee either
for approval or for record before they become effective^
4, Touinship Qovernments
In China, the grass-roots organs of state pouier are the
people's congresses and people's governments established in
the toiunships. The people's congresses at the toumship: level
may adopt and issue, decisions uiithin the limits of their
authority as prescribed by law; while the people's governments
at the township level execute the decisions made by the
people'^s congresses at the .corresponding level and the
decisions and orders of the organs of state administration
at the higher levels,
21
The touinships used to be the grass->roots organs of state
power in rural China had been stipulated in China's first
Constitution adopted in 1954, In 1958, the townships were
replaced by the people's communes(28) which combined
government administration uith commune management.
Howeuer, the practice of the 25-old years, especially after
the adoption of the contract responsibility systeni(29) in
rural areas, has proved that the system of the people*^s communes
which combined government administratian with commune management
can no longer meet the needs of the development of
production. For example, peasant households or producers
who had adopted the system of responsibility in production
asked for decisionf-making power to independently plan, their
production and circulation. But their demand was often
restricted by the original system which had the right to
oversee the political, economic and cultural affairs of the
areas under its jurisdiction. At the same time, because
the government leaders under this system were busy with .
agricultural production, they had been unable to attend to
the work of power construction, cultural development and
other social affairs.
The system of the people's commune which combined govern
ment administratian with commune management must be refor
med because it hinders the di^lay of the initiative of the
cadres and peasants and is therefore unfavourable to the
development of material and cultural wealth in China's
rural areas,(30) This reform took place in 1982 when China's
new constitution was promulgated.
In order to strengthen the grass-roots state power organs
in the countryside and to perfect the rural collective eco
nomic organizations, China's 1982 Constitution-provides for
establishing organs of township state power according to
the principle of separating government administration from
commune management, while retaining the people's commuines
as collective economic organizations.(31 ) This provision
is not only helpful to improving and strengthening the work
of the organs of state power, but is also conducive to the
development of the organizations of collective economy,
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The separation of government administration from commune
management only takes out the co(nnTu:ne*s functions and po
wers as tate pouer organs*. The.otunership of the people's
communes, production brigades and production teams as uiell
as of their other property remains unchanged.
The neui touinship gowernments concentrate on administra
tive work and social development. While the peopJle's com
munes and other rural economic organizations practise demo
cratic management, lay down their own regulations, further
consolidate and improve the contract responsibility system
in agricultural production, so as: to promote the development
of China's rural economy.
Section 3, China's legal system
China's legal system may be generalized by four phrases:
You Fa Ke Yi (there must- be laws for people to foilouj);
You Fa Bi Yi (these laws must be observed); Zhi Fa Bi Yan
(the enforcement of these laws must be strict); and Wei- Fa
Bi Jiu (law breakers must be deal with). These four expressions
concern two general elements which constitute the legal system
in China, that is, the legislation and the law execution,
A, Legislation
China has always legislation although it developed through
twists and turns. As early as September 1949, just after the
nationwide Liberation, the First Plenary Session of the
Chinese People's Political Consultative Conference(32) had
adopted the "Comman Programme" which became during a few years
after the founding of New China in 1949 the Chinese people's
great provisional charter. The first official Constitution
has been pjcomulgated in 1954 at the First Session of the
First Natib^l People's. Congress of the People's Republic
of China and, after several times of revision, in December
1982 tne Fifth Ifetional People's Congress adopted a new.
Constitution which i^ill tremendously promote the socialist
modernization of the nation. According to the official
statistics, in addition to the Constitution, China has jSrro—;
mulgated more than 4^000 laws.,, decrees and administrative
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rules (33) including the more than 50 lauis and regulations
concerning foreign economic. affairs»(3A)
In general speaking, China*s socialist legislation may be
divided into three periods.
1, Early period
China's national Liberation in 1-949 swept aiuay the mid
state organs and laws which were a tool of a ruling minori
ty to oppress and exploit the working people.. In September
that year,, the Communist Party of China and the democratic
parties (35) jointly worked out a Common Programme to serue
as. the country'^s provisional constitutio.n. This document
stated the fundamental principles of. the neuj regime and
established the basic, gouernmental structures. By Article
17. all existing laws, decrees^ and judicial systems were
abolished; in their place "Laws and decrees protecting
the peopla shall be enacted and the people's judicial
system shall be established"..
On the. basis of. tha Common Program, the People.*s Republic
tocak rapid- steps to se.t up: the governmental structure.,
including the Legal system, A large number of substantiva
laws and r&gulations were thus promulgated, including
the Land Reform Law, the Marriage Law, the Labour Law,
and the Labour Insurance Law.^ There also several statutes
dealing with tha sjuppression of corruption, counterreuo-
lution, and other criminal actiuitias, and there was a
large body of. economic regulations^(36)
&Iew China's first Constitution, was promulgated in 1954,
which. markeM the beginning, of a socialist legal system in
China. It set ou.t the basic principles and detailed |
structure of the State from., top to bottom, alsm. the
fundamental rights, and duties of citizens. Adopted the
dax after the constitution, (together with the. organic
laws; of the National People*s Congress, the State. Council,
the, local people*s car^resses and the local people's
councils) was the Organic Law of the People's: Courts, and
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that oC people"-s. PEDcatratorates^ The Organic Law of the
People's Courta set up the. judicial s.ystem and procedoresi ,
P the Organic. Law. of the People's Pxocuratorates.
provided, that these bodies exercise fttnctionsv and powers
independently and are not subject to interfeEsnce ty
local organs of State.( Art ^E.) ,
The promulgation of. laws, and the es.tahlishment of legal
organs were accompanied by a drive to tirge strict
adherence to the rules, of law.. A large number of articles
and pamphlets were published which streLSsed tha importance
of Shoufa (obseruing the law.) by all citizens and
officials^C37.) In the 195E Party Cong^ress., Dong Blwii.,
former President, of the Supreme People's CourJt, Mice-
Chairman-and Acting Chairman-of the People *s-Republic of
China, saidr
The Party's Central Committee calls on-all public-
security organs, procuratorates, law courts and all other
state organs to conduct their affairs acco.rding^ to law.,
I believe that doing, everything according, to law is a
most important link in the forging of a sounder and
stronger people's democratic legal system.
To do things according to law has two a^ects::
First, there must be laws- to go by. This means that we
must quickly promulgate, in.a complete form, several
Important laws, and regulations, of the State which are
not in existence...... In my opinion, the drafts of the
criminal code and the law. of criminal procedure can soon
be completed....
Second, laws- must be complied with. All laws and
regulations, once enacted, roust be strictly enforced and
complied with,. All judicial organs., in-particular,
should strictly abide by them and are absolutely
forbidden, to violate them,.,,.
To further strengthen the people's democratic legal
system, the Party members must pay attention to
ideological education, on the legal system so that Party
members, will know, that the law. of the State and Party
di:scipline must both be observed-and cannot be uialateii;
that adherence to the State law. is. an intrinsic part of
adherence to Party discipline and that violation, of the
State law is a violation, of. Party discipline,.C38)
Thus, by the end of 19EDS., China had-promulgated a
constitution and a number, of laws and regulations-, (.39)
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and established counts., procuracies-, andi other legal
organs familiar to Western.and Soviet lawyers.
However, China's sxjcialiat legal system was far from
perfect. In his statement in 1952, at the Beidaihe
Meeting of July—August (,40 ), Chairman. Mao Zediong^
specifically said that. "We can.'t do without laws^ We
must have a criminal code and a civil law. Not only must
laws and regulations, be promulgated, but there must
also be a compilation-of. typical cases.."(Al) Pursuant
to Chairman.nao's directive, the work oa-drafting of. the
criminal code, the civil law, and the law of criminal
procedure utas. accelerated,. In. 1963, the draft criminal
code was distributed to. the judicial departments
throughout the country to solicit comments. However,
China's criminal code had not. yet beea examined and
adopted until 1979 by the state legislative body because
of the "Cultural Revolution" which took place in 1966.
2, Period of great trials
During the "Cultural Revolution" period, China's socialist
democracy and socialist legal system were seriously
undermined. The state legislation was obliged to stop,
judicial organs were suspended, and the people's democracy,
citizen's rights and the law of the State were wantonly
brushed aside.
Intellectuals were first of all struck by "the movement,
nany old professors, were hit and criticized, their resi
dences were searched unlatiifully, their botDks were burnt,
and they were compelled to leave their teaching works or
their researching posts during some times,
many Party and State leaders and leading cadres in all
walks of life were framed and persecuted by Lin Biao and
"Gang of four", Liu Shaoqi was one victim amang them.(42):
In addition to the case of Liu Shaoqi and other Party and
State leaders:, a large number of cadres and other people
were also framed and persecuted by Lin Biao and "^Gang of
~25" ''
four®. According, to what mentioned in the indictment on
Hovember 20, 1980, during the Trial of Lin-^-Jiang Cliques,
(43) > a shocking figures may show houi China*s legal system
uas violated and hoiu the people'^s rights were damaged at
that time.
Shocking Figures
Among the large number of rodrcs and other
people who were /ranird and persecuted by the
Lin-Jlang digues mentioned In the Indictment, the
major cases Include:
Number of Number of
people fram- people per-
. ed and
persecuted
64.000The eastern Hebcl .case
The case of "enemy agent Zhao
Jlanmin" In Yunnan
The case of the "Inner Mon
golian people's revolutionary
party"
The case of a "Xinjiang rene
gade clique"
The case of the "counter
revolutionary northeast gang
that betrayed the Party and
capitulated to the enemy"
The case of the "Guangdong
underground Party organiza
tion"
Cases of the P.L.A.
The violent Incidents In
Shanghai
The Jinan Incident
Leading members of demo
cratic parties
Personages in various circles
Returned overseas Chinese
Total
346,000
92
90
7.100
80.000
741
3BS
211.100
723,511
secuied
to deijlh
2.SSS
14.000
16.222
26
85
1,169
IB
40
281
34,800
(AA)
History always leaves behind something instructive. The
Chinese people have paid dearly during the decade of the
"Cultural Revolution". At the same time, the Chinese people
have learnt important lessons uhich they did not understand
before. They have come to see that as a phenomenon
of history Lin Biao and the "Gang of four." had deep«-rooted
social and political causes on Chinese soil, Yet the Inade
quacy of Chinese laws, the lack of a sound, legal system
and the absence of efficient enforcement agencies to pro
tect people*s democracy gave them a chance. This is a grim
and bitter lesson which the Chinese people will never
^forget. ' — ,
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3, Neuj period of development
Since smashing of the "Gang of four", particularly since
1979, China's legislation has been restored and dev/eloped.
The state legislative authorities and the local legislative
bodies have enacted a series of of important laws and
regulations including the Criminal Law, the Law of Criminal
Procedure, the Provisional Law of Civil Procedure, the
new Electoral Law, the Organic Law of the Local People's
Congresses and People's Governments, the Organic Law of
the People's Courts, the Organic Law of the People's
P rocuratorates, the new I^iarriage. Law, and the Nationality
Law, etc.
In December 19B2 the Fifth Session of the Fifth Mational
People's Congress adopted China's new Constitution. This
represented an important step towards the establishment of
a complete socialist legal system.
It should be noted that a salient feature in China's
recent legislation is the formulation of economic laws and
regulations. Since 1979, China has enacted a series of
economic laws and regulations which include the Law on Joint
Ventures Using Chinese and Foreign Investment, the Law
Governing Economic Contracts, the Law Governing Foreign
Economic Contracts, the Income Tax Law Concerning Foreign
Enterprises, the Law Governing the Protection of Plarine
Environment, the Patent Law, the Trade Plark Law, the Law
on Foreign Enterprises and the Provisional Regulations
on State-owned Industrial Enterprises, etc.
The Economic Law Research Centre of the State Council has
developed a plan for more economic laws in the 1982—66
period.. The economic legislation is intended to shore up
the State's leadership, organization and management of the
socialist economy. It is also designed to enable state
agencies to better use objective economic laws in guiding
economic construction, consolidate the results gained during
restructuring economic system, facilitate China's economic
28
exchanges uith foreign countries and speed up the development
of economic construction,(45)
In 1984 the Third Plenary Session of the 12th Central
Committee of the Communist Party of China adopted the
Decision on Reform of the Economic. Structure^ The Decision .
points out: "Plore and more norms guiding economic, relations
and activities will have to be framed in the fnrm of law
in. the restructuring of the economy and national economic
development,. State legislative bodies must produce economic
legislation faster,'KAB)
At- the time of writing, some new laws are being drafted,
including the land law, the labour law, the customs law,
the company law, the bankrupt law, the law governing the
state-owned industrial enterprises, the rural enterprise
law. and the administtatiue law, etc,(47)
B, Legal executive organs
China's legal executive organs consist of people's courts,
people's procuratorates and the public security departments.
According China's Constitution, China's Organic Law of the
People's Courts. anct^Chlna's. Organic Law of the People's
Procuratorates^,'(4^) the people'a courts conduct trials; the
people's procuratoratea are state organs of legal supervision;
and the public security organs are responsible for investiga
tions, arrests and first hearings in criminal cases. The
people's courts and the people's procuratorates exercise
respectively their judicial and procuratorial authorities
independently according to the provisions of law and are
not subject to interference by administrative organs,
organizations or individuals. To ensure accurate and
effective application of. the law, in handling criminal cases,
the people's courts, the people's procuratorates and the
public security organs adopt the principle of dividing their
functions and each takes responsibility for their own work,
coardinating with each other,, and restricting each other.
1. People's courts
In China, the people's courts are defined by the Constitution
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(Art,123) as the judicial organs of the State.fThey ate of
four levels (See schema the Supreme Court of the People's
Republic of China, which is the highest judicial organ in
the country; the higher people's courts of the provinces, the
autonomous regions and municipalities directly under the
Central Government; the intermediate people's courts of the
prefectures, autonomous prefectures, cities directly under
the provinces and municipalities directly under the Central
Government; and the basic people's courts of the counties and
autonomous counties (or their equivalents - cities and
municipal districts).
In addition, there are special people's courts which
include military courts, railuay transport courts, uiater
transport courts and other special courts.
/There are three divisions in a people's court at any ^ .
level, which include the criminal division, civil division
and economic division. The economic division is empowered
to apply economic sanctions against those enterprises and
organizations which violate the gpvernment's economic rules
and regulations and to bring to justice those guilty of
serious offences in economic affairs. This is aimed at
safeguarding the socialist economic order and ensuring
normal proceeding of economic activities and fulfilment
of state economic plans.
The people's courts shall exercise judicial authority
independently according to provisions of the law and are
not subject to interference by administrative organs, orga
nizations or individuals. All cases in the people's courts
are heard in public except those involving special circums^
tances. as: prescribed by law. The accused has the right to
defence.
The people's courts in the People's Republic of China
appiy the system of second and final instance. Either the
!judgment or ruling derived from a trial of second instance
or that handed down by the Supreme People's Court shall
be that of final instance.
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Schema Z:
fVotes:
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1 Supreme People's Court;
2 Higher people's courts of the pro
vinces and the autonomous regions;
3 Higher people's courts of the muni
cipalities directly under the Cen
tral Government;
4 Special people's courts;
5 Intermediate people's courts of the
prefectures, autonomous prefectu
res and cities (with districts);
I
B Intermediate people's courts;
7. Basic people's courts of the counties,
autonomous counties, cities (without
districts) and municipal districts;
8 Basic people's courts, ^
2, People's oroctitra to rates.
According to China's Constitution, Art.129, the people's
procuratorates of the People's Republic of China are state
organs of legal supervision.
Corresponding to the structure of the people's courts.,
the people's procuratorates of the People's Republic of
China consist of the Supreme People's Procuratorate of the
People's Republic of China, utMch is the highest procura-
torial organ; people's procuratorates at various
'levels; and special people's procuratorates SJttch as the
military procuratorates, railway transport procuratorates
and water transport procuratorates, etc.
The local people's procuratorates at various levels
consist of,;
the people's procuratorates of the provinces, autonomous
regions and municipalities directly under the Central |
Government;
the people's procuratorates of the autonomous prefectu
res and cities,directly under-provincial governments, and
the^branch people's procuratorates of provinces, autonomous
regions and municipalities directly under the Central
Government;
the the people's procuratorates of counties, cities, na
tional minority autonomous counties and municipal districts.
The people's procuratorates exercise procuratorial autho
rity independently according to provisions of the law and
are not interference by administrative organs^ organizations
and individuals.
The current organic law of the people's procuratorates of the
People's Republic of China is revised version based on the
organic law of the people's procuratorates enacted in 1954,
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The prov/isions contained in this revised version reflect
some salient characteristics.
1) The nature of the procuratorates is defined in China's
1979 Organic Lauj of the People's P rocuratorates as that of
a legal supervisory organ of the State(Art.1 )» The
procuratorates exercise their proeuratorial authority
independently in accordance with the provisions of the state
law and are not subject to interference by administrative
organs, organizations or individuals.
The chief procurators of the local people's procuratorates
at various levels shall be elected by the local people's
congresses at the corresponding levels by means of democratic
election and the election results shall be reported to the
chief procurator of the people's procuratorate at the next
higher level who shall submit it to the standing committee
of the people's congress of the same level for approval.
The election of the chief procurator of the people's
procuratorate of a province, an autonomous region or a
municipality directly under the Central Government by the
people's congress at the corresponding level shall be
reported to the chief procurator of the Supreme People's
Procuratorate who shall submit it to the Standing Committee
of the National People's Congress for approval.
2) China's 1979 Organic Law of the People's Procuratorates
states that the local people's procuratorates at varioud
levels apply the system of dual leadership. They are
responsible and shall report their work to the people's
congresses and the standing committees of the latter at the
corresponding levels and, at the same time are placed under
the leadership of the people's procuratorate at the next
-higher level, so as to guarantee the unified supervision by
the procuratorate all over the country(Art.10).
3) As regards supervision over the organs and the working
personnel of the State, the 1979 Organic Law of the People's
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Procuratorates states that the people's procuratorates
at all levels deal only with violations of the Criminal Law,
in which they must investigate criminal liability(Art,5),
3» Public security departments
China's public security departments consist of the Plinistry ;
of Public Security of the People's Republic of China and the
local public security bureaux, at various levels. The public
security departments conduct the investigation, provisional
apprehension and pre-trial of the criminal cases,(4S)
4, Functions of and relationships among i
the legal executive organs
In China, the people's courts, the people's procuratorates
and the public security departments are organs which
administer justice and uphold the law. Each has its
own functions. In criminal procedure, for example, China's' ;
Criminal Procedure Law stipulates tha^t the public security
Department conducts the investigation, provisional appre
hension and pre-trial of the criminal cases. The people*s
procuratorate is in charge of approving arrests, conducting
procuratorial control (including investigation) and prefer
ring public charges. U/hile the people's court administers
justice, "No government organs, people's organizations or
individuals other than these shall have such powers(Art.3)."
. , Speaking of the relationships among the "three legal'executive
organs, there is the system of complement and restriction
between the public security department, the people's procu
ratorate and tha people's court. According to China's 1982
Constitution and China's Criminal Procedure Law, people's
courts, people's procuratorates and public security organs
shall,, in handling criminal cases, divide their functions,
each taking responsibility for their own uork, and they
shall co-^ordinate with each other and restrict each other^
to ensure accurate and effective application of the laW;.
A number of;®ptecific provisions are stipulated in China's
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A Criminal Procedure Law in respect of the relationships among
the public security department, the people's procuratorate
and the people's court when they handle the criminal cases;
• ['
"The arrest of an accwsed shall be carried out by the
public security organ upon approval by the people's procu
ratorate or decision by the people's CDurt(Art.39),"
"Where the public security organ considers a decision
of non-approuel of arrest made by the people's j
procuratorate to be incorrect, it may request a
reconsideration(Art.49)."
i
Where the people's procuratorate "finds out about an
unlaidful practice on the part of the public security organ I
engaged in an investigation, the latter shall be instructed
to put it rlght(Art.52)." 1
•
"Upon conclusion of an investigation conducted by the
public security organ, a uiritten opinion for a public
charge or exemption from a public charge shall be prepared,:
which shall be transmitted together with the files of the
case and the evidence to the people's procuratorate at the
same level for examination and decision(Art,S3),"
1
i
Where the public security organ holds that a decision of i
exemption from a public charge taken by a people's procura-'
torate on a case transferred from a public security organ
is incorrect, it may request a reconsideration, and where ;
its request is rejected, it may submit the case to the peo-'
pie's procuratorate at the next higher level fox
,-re-examination(Art.1Er2). "
The people's court should examine a case for which a pub
lic charge has been preferred by the people's procuratorate.
It may turn, the case back to the people's procuratorate for
additional investigation if "the main facts are unclear and
the evidence is insufficient. It may request the people's
procuratorate to withdraw the charge where the offence need
not be punished(Art.108).";
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Ulhere the people's procurato rate "considers a Judgment
or a ruling of first instance handed douin by the people's
court at the ^me level to be definitely in error, it - '
shall lodge a protest against the judgment or the ruling
to the people's court at the next higher level(Art.1 3D)."
In cases uhere the people's court conducts a trial, the
cl?ief procurator of the people's procuratorate, or any
procurator designated by him shall attend the trial in the
capacity of a state prosecuter to indict the accused and
to see that the judicial process conforms to the law, "The
procurator present is entieled to express his opinions
to the bench for putting right any violation of law at the
hearing when discovered," '(51 ):
C• China's judicial procedures
As mentioned earlier, there are three divisions in a
^people's court of the People's Republic of China. Corres-
1Pondi ngly,I three kinds of cases may be brought to and tried
by the people's court. The three kinds of_cases include
criminal cases, civil cases.,, and economic cases. Each may
be handled by means of judicial procedures.
On July 1, 1979; the Second Session of the Fifth Wational
People's Congress of the People's Republic of China adopted
the Law of Criminal Procedures which came into force on
January 1, 1980,
This procedural law outlines the guiding ideology, tasks
and basic principles for criminal procedure in China and
also legal procedures for filing a case, investigating it,
preferring a public charge, trying the case, and execution,.
It is designed to guarantee the correct enforcement of the
Criminal Law enacted in 1979 by means of judicial proce-
dures^'(52)'
China's current Law on Civil Procedure (for trial ^
implementation) was adopted by the 22nd Session of the'Standino
Committee of the Fifth National People's Congress on March
3B ' .
B, 19B2, With 23 chapters and 205 articles, it is one of
the most concise and easy to understand in the world. The
law is designed to ensure the implementation of all ciwll^
economic and other related administrative laws.
The Law. on Civil Procedure of the People's Republic of
China (for trial implementation) contains a Special Provisions
governing procedures fox actions involving foreign,
nationals. (53
1, Criminal procedurea
There are generally five stages;for criminal procedures:
1) registry of a case A case is registered when the
public security department, the people* s procure to rate,
and the people's court, having examined the material de>
nouncing a crime or presented by those who; surrender them
selves to the law, consider that a criminal act has been
committed and that it is necessary to hold the accused to
criminal responsibility,
2) Investigation The public security department conducts
investigations, collects evidence and, should the case hold
the accused to criminal resposibility, drafts a "memoran
dum of indictment". This memorandum, together with all
relevant material, is then submitted to the people's pxocu-
ratorate for examination,
3) Indictment The people's procuratoeate examines the
material submitted by the public security department and,
on finding the facts of the crime clear and the evidence
beyond doubt and sufficient for holding, the accused to cri
minal responsibility, files an indictment against the defen
dant, The case is then held over for trial by the people's
court,
a) trial The trial proceeds in two stages - first
instance and second instance. The first instance is generally
administered by a collegiate bench of a judge and two peo-
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pie's assessors, and the case is heard in public^. The court
tries the case and gives its verdict in the presence of the
parties concerned and the procatratoxL^
I
China's people's cotirt practises a system of participation:
by the ^people's assessors at a trial. In cases of
first instance in the basic people's court and the inter
mediate people's court, justice is administered by a coile-
Q'iate bench made up of a Judge and tuio people's assessors*
In cases of first instance in the higher people's court and
the Supreme People's Court, justice is administered by a
collegiate bench made of one to three judges and two to
four people's assessors. "The people's assessors during '
the exercise of their functions in the people's court,
have equal rights with the judges." (54)
In criminal proceedings, the accused has the right of
defence. Besides exercising the right to defend himself, an i
accused may entrust any of the follouing people with his
defence: a) lawyers; b) citizens recommended by a fJeople's
organization or the institution in which the accused works,
or those approved by the people's court; or c) close relati
ves or guardians of the accused. If the accused has not
called in any lawyer, the people's court shall assign an
advocate for him.
The second instance (or appellate instance) is conducted
by a higher court which reviews the verdict of the court
of the first instance if a party concerned appeals or the
procuratorate protests against the verdict. The court of
second instance hands down the final decision and is the
court of last instance. The juidgment or rulings handed down'
by the Supreme People's Court of the People's Republic of
China are the final judgments or rulings.
In cases where a party concerned contests the people's
court's decision of first instance, he may file an appeal
to the court at the next higher level within 10 days after
receipt of the written, verdict. If the people's procurato
rate finds the verdict improper, it also has the right to
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lodge a protest uith the people's court at the next higher
level*.
5) execution of the Tudoment After a judgment becomes
legally effective, the people's court sends a notice of
execution to the public security department, which shall
carry it out,.
la addition to the above-mentioned procedures, there are
two special judicial procedures used In China's, criminal
procefidings.. One, the judicial supervision, and two, the
review of death sentences.
The president of the people's court, the people's court
and the people's procuratorate at a higher level have the ,
i
right to rectify errors in a verdict in accordance with the
proceedings governing judicial supervision, if they find
the verdict of the court to be definitely in error, even
after it has become legally effective.
In cases where an.= intermediate .people* s court hand®, down,
a death sentence, it should submit the sentence to the ,
Supreme People's Court for re—examination and approval be
fore execution. If necessary, the Supreme People's Court
may authorize the higher people's courts of the provinces,
autonomous regions and municipalities directly under the
Central Government to re-examine and approve the death sen
tences concerning the murderers, robbers, rapists, embezzlers
who have seriously disrupted public order,
2, Civil procedures
There are likewise generally five stages for the civil
procedures,
1) Bringing of suit to the people's court and the court's
cognizance of the case, any person whose rights have been
infringed upon or who is involved in a ,dispute uith others,
may bring a suit tp the people's court. The court takes
cognizance of the case if It deems, the suit acceptable.
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2) Preparation for the trial, the people's court conducts
investigations and gathers euidance related to the case
as utiell as. decides on uihen and uhere the case mill be tried.
3) Trial by the court, tiauing heard the plaintiff, the
defendant and the witnesses, the people's court utith all
the facts in hand proceeds, to effect a conciliation between
the parties or to adjudicate the case,
4) Appeal, luithin 10 days after receipt of the verdict,
if a party contests the judgment of a people's court, he
may apply to the people's court at the next higher level
for re—examination. Trial by the higher people's court at
the provincial level on the case is of second instance.
There is no appeal against the verdict of the second ins^
tance.
5) Execution, the marshals of the people's court carry
out orders of conciliation or verdicts.
In China, the judicial superuision proceedings apply also
to civil cases. The president of the people's court and the
people's court at a higher lewel have the right to rectify
errors in a verdict in accordance with the proceedings
governing judicial supervision, if they find the verdict
of the court to be definitely in error, ei/en after it has
become legally effective.
In handling civil disputes, China's people's courts
usually try to resolve contradictions trhough conciliation,, This
practice was adopted even before 1949 in the areas alreadiy
under the Chinese Communist Party's control. This tradition
has been continued, and at present 60 to 70 per cent of all !
civil cases hawe been resolved through conciliation.
The conciliation refers in China's ciuil judicial practices
to that the people's court relies on the local masses to
check on all facts relating to a ciuil dispute. On this
basis and in compliance with relevant laws; of the State,
it resorts tp persuasion and formulates as best as it can
a mode of conciliation acceptable to both parties-, and thus
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reduces to a minimum the necessity of pconouncing verdicts
wMch are compulsory on the litigants. This method is of
significance in strengthening unity among the people and
promoting voluntary observar^ce of the state laws and regu
lations on the part of the citizens,
3. Judicial procedures, for handling economic cases
In the past China*s people's, courts had no economic division.
Cases of breach of contract or failure to carry out cen-
tracts causing losses to one party were generally solved
through conciliation by their superior organs. This situa
tion resulted in a fact that China has no specific legal
procedure through which economic cases are to be handled.
However, since the establishment of the economic diuisions"
in 1979 in the people's courts at different levels, many
economic cases have been handled by the people's courts,
which include the contract disputes, disputes involving
foreign businesses, disagreements over economic losses,
and economic administration cases, (5B)
China's recent practices in handling economic cases
.' demonstrated that economic disputes may be settled through 1
the same procedures as that through which civil cases are
to be handled. As mentioned earlier, this procedure inclu
des bringing of. stiit to the people's court, preparation for
the trial, trial by the court, lodgment of appeal, and exe
cution of the certificates of conciliation or of the
verdicts.
With regards disputes inv/blv/ing foreign businesses, China's
Civil Procedure Law states that foreign nationals and people
without nationality who file or respond to lawsuits in the
people's courts of the People's Republic of China #ihavte the !
same litigation rights and obligations as citizens of the
People's Republic of China," (57); China's recent~pracUces
in handling disputes involving foreign businesses demons
trated that the Chinese legal experts try to balance China's
sovereignty and economic interests against the rights and
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interes-ts of foreign, firms., always keeping international
convention in mind. (58)|
D,. Penalties
In China, the penalties for criminal cases are classified
as principal and supplementary. The principal penalties
ares public surveillance, detention, fixed-term imprison
ment, life imprisonment and death. The suppl-ementary.
penalties include fines, depriuation of political rights and
confiscation of property. Supplementary penalties may also
be inflicted exclusive of other penalties. Deportation may
be applied as an exclusive or supplementary penalty to a
foreigners who has committed an offence.(59),
Public surveillancB has proved an effective correctional
method in China. Under this system, offenders must submit
themselves to surveillance by the masses and take part in
productive labour or other work. This reduces the number
of offenders imprisoned. Terms of public surveillance range
from three months to two years. The sentence must be i
.... . 1
imposed by a people's court and exercised by a public secu
rity organ. An offender sentenced to public surveillance
receives the same pay as others doing the same work., so
that the family's livelihood will not be adversely affected.
The terms of detention are from 15 days to 5 months,
while the duration of fixed—term imprisonment is^ from, 6
months to 15 years.. The difference between, the two is that
an offender under detention is. given appropriate pay for
his labour and may go home one or two days every month.
The death pensl-ty i«s imposed only in the case of offenders
who have committed most heinous crimes. All death sentences
either are handed down by the Supreme People's Court of the
People's Republic of China pursuant to law, or must be ^b-
mitted to the Supreme People's Court for re—examination and
approval. If. necessary, the Supreme People's Court may
authorize the higher people's courts of the provinces, au'-
tonomous regiona and municipalities directly under the Cen-
, 1x2
tral Government to re^xamine anel Bpp«ow.e the^death senten
ces concerning the murderera, robbers,, rapists, embezzlers
uho have seriously disrupted public order.
The death penalty shall not be imposed on any person who
has not reached the age of at the time of the commission
of the offence, nor on a woman found to be pregnant during
trial.
To educate and save offenders, China's Criminal Law sti
pulates that if the execution need not be carried out im
mediately, a two-year reprieue'may be pronounced simulta-
nesly with the death verdict; the criminal must undergio
reform through labour, and his behaviour in this period:
is noted and taken into account. Where the offender senten-,
ced to the death penalty with reprieve demonstrates suffi- |
cient repentance during the time of deferment, the penalty
shall be reduced to life imprisonment at the end of the
two years, U/here the prisoner has sufficient repentance and
rendered meritorious service, the penalty shall,, on the
expiration of the two-year reprieve, be reduced to
imprisonment of 15 to 20 years. When an offender who is
15 years old or more but under the age of IB commits a
particularly serious crime, he may be sentenced to the death
penalty with a two-year reprieve^
Offenders sentenced to public surveillance, detention,
fixed-term imprisonment or life imprisonment may be granted
reduction of penalties if they show, sufficient repentance
or render meritorious service while serving their senten
ces.
ParoXe may be granted to offenders sentenced to fixed-
term imprisonment after they have served no less than half
their sentences, or to those sentenced to life imprisonment
after they have served no less than 10 years, provided they
have shown sufficient repentance and are unlikely to cause
further harm to society.
As to the severity of the penalty, China's Criminal Law
stipulates that an offender is to be given a heavier or
^3
lighter penalty according to the facts, nature and degree
of his offence and its damage to society, but the sentence
muist fall ttiithin the limits of the penalties prescribed
for the given offence in the law.
Speaking of the penalties for criminal offences, China's |
Criminal Law uses chiefly eduicational measures with auxi
liary penal measures for minors who commit offences* The
law stipulates that any person who has reached the age of
IB stiall bear criminal responsibility' for his offence. Any
person who is 14 years of age or more, but unden the age
of 15 years, shall be held criminally liable if he comceits
an offence of homicide, robbery, arson or commits other
offences which gravely jeopardize public order» Any offen
der who is 14 years of age or more, but under the age of
IB years, shall be given a lighter or mitigated penalty.
Whoever instigates another person who has not reached the
age of IB to commit an offence shall be punished more
heavily.
With regards penalties for economic cases. Article 35 of
the Economic Contract Law of the People's Republic of China
states that when one party is in breach of the economic
contract, he shall pay the money for breach of contract to
the other party. If the loss to the other party due to the
breach exceeds the amount of the damage for breach of con^
tract, the breaching party shall also compensate for the
deficit. (BD)
China's Foreign Economic Contract Law contains also pro
visions according to which the party failing to perform
contractual obligations shall bear responsibility to pay
, damages for breach of contract and compensation for losses
of the other contracting party.X6l)i
In addition, rules governing compensation for losses have
been stipulated in various Chinese laws. For example. Arti
cle 42 of the Law of Marine Environmental. Protection, says
that a business or individual who causes another injury
or loss because of water pollution must pay for any dama
ge^ (623:'
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Article 60 of the Patent Law states that any unatithori-
zed use of a patent is: an infringement upon the right of
the patent holder, who has. the right to demand compensa-
tion» (BsT^-
E, China's system of legal counsel
China's system of legal counsel was established experi
mentally in 1955 and formally reinstituted in 1980, It is
an integral part of the whole Chinese legal system,
1, Distinguished characteristics
China's system of legal counsel has its .own characteristics
and, it differs from that of other countries..
Firstly, Chinese lawyers are state legal workers whose
salaries are covered by the state budget. That is different'
those who are employed and salaried by the private firms
in in the West nations.
Secondly, a Western lawyer can be an independent profes-
sonal with a privately operated firm, while a Chinese law
yer must work in a legal advisory office which provides
collective consultation and organizational leadership.
Thirdly, the duty of a Chinese lawyer is to offer legal
advice to ensure the correct implementation of the law,
to defend the interests of the State and the collective
and the legitimate rights and interests of the Chinese
citizens and the foreign investors, but not to protect a
guilty client from legal prosecution just as that the
lawyers of other countries are often doing.
2, Historical development
Over 2,000 years of China's feudal society, China's legal
system was in the hands of appointed officials^at various,
levels who decided civil and criminal complaints. Lawyers
did not exist. So if an ordinary citizen wanted to file
• I '
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a complaint or to prepare to ao to the court, his complaint
could be settled by an arbitrary process. The best a
civilian could hope for was aduice from someone who was
familiar with the court.
In 1911, the Xinhai Revolution led by Dr. Sum Yat-sen,
overthrew the Qing Dynasty, thus bringing to an end the
feudal monarchical rule, A year later the new government
formulated a Provisional Regulations Governing the Work
of Lawyers - the first document concerning legal counsel
in China's history, 1941, the Kuomintang government
promulgated its ouin law governing lawyers.
Both the prouisionsv!served to safeguard the old social
system. In those days, only a few lawyers were upright
and fair-mined and dared to speak for the people, while
the mojority of lawyers served the rich and powerful. Their
main relations with their clients was to extort fees to
line their own pockets. Understandably, most lawyers did
not enjoy a good reputation and were not trusted by the
public.
After the founding of the People's Republic, China abo
lished the old legal system.of the Kuomintang government
and established a new, socialist system. In the mid—1950s,
shortly after the promulgation of the first Chinese Cons
titution and the Organic Law of the People's Courts, an
experimental legal counselling system;uias designed to pro
tect the rights of the accused in criminal cases. It was
put into effect on a trial basis in 1955 in Beijing,
Shanghai and other places.
This system of legal counsel for criminal defendants
was later spread to all big and medium-sized cities and
towns throughout China, By June 1957, there were 19 pre
paratory committees of lawyers' associations and more
than BOO legal advisory offices staffed with nearly 3,000
lawyers all over the country, (B4)
However, due to the influence of the "Left" ideas, the
legal defence system uas aborted less than three years
after it uias introduced» At that time, legal counsel uias
criticized as the "bourgeois trash", and lawyers were
accused of "protecting criminals"*
During the "Cultural Revolution", Lin Biao and the Gang
of four took advantage of the imcompelte legal system to
frame, falsely accuse and uirongly ©harge many people. That
gave a profound lesson, to the Chinese people»
After the downfall of the Gang of four, accompanied by
the development of socialist democracy and the strengthen
ing of the socialist legal stem, the system of legal
counsel was reinstituted. Beijing lawyers, began to defend,
the accused in court in 1978, The lawyers' organizations
have been founded throughout China since 1979, and by
June 1983, the country had about 2,350 legal advisory offi
ces staffed with 8,600 professionals and 3,500 part-time
lawyers,(S5), Many provinces and municipalities have
established their own lawyers' associations.
In July 1984, Beijing established its first firm specia
lizing in foreign trade. The firm, staffed with 40 lawyers,
offers a wide range of services, including registering
companies and trademarks for patent rights, notarizing,
representing clients in mediation, arbitration and liti-^
gation, and providing legal assistance in negotiations
relating to trade,., investment and technological co-opera-
CD—operation projects.
Apart from Beijing's, legal advisory offices established
in other large and coastal cities, such as Shanghai, Tianjin,
the four Special Economic Zones of Shenzhen, Zhuhai, Shantou
and Xiamen, as well as the 14 coastal cities opened in 1984,
are also permitted to handle economic cases involving
foreign nationals. In addition, they can act as legal
advisors instructed by fx)reign investors.
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3, Lavnyers* lam
In January 1982, 'the Prouisional Regulations Concerning
the Works of Lawyers of the Peop1e~» s Rept7blic^FChina
were adopted by the Standing Comroittee of the National Peo-|
pie's Congress of the People's Republic of chinaj which
ushered in a new stage in the setting up of China's system
of legal counsel. These regulations include 21 articles
.hioh specify the nature, tasks, principles of perfo^ance,
qualifications and the organizational system governing the
lawyers' associations,
l) Tasks for lau/yers Under the Chinese lawyers' law,
Chinese lawyers have the following main tasks:
(1) Act as legal advisers to gouernmetn organs^
enterprises and other state institutions, public organizations
and the townships. In the course of their activities,
the lawyers can furnish legal advices, draft legal
papers, take part in litigation, mediation and
arbitration so as to safeguard the legitimate rights and
interests of the inviting unit.
(2) Act on behalf of litigants involved in civil suits.
Within the limits of the powers entrusted to him, a
Chinese lawyer cbuld, as a procurator and in accordance
with facts and law, help bring about a conciliation
between the litigants or take part in the lawsuits to
defend the legal rights and interests of his client.
In China, the lawyers usually try to avoid taking cases
to court but, where possible, attempt to mediate civil
disputes. For example, a man named Zhou had a violent
quarrel with his wife who decided thus to sue for divorce
and asked a lawyer for advice. The lawyer looked into
the situations and was convinced that the marriage could
be saved. He then persuaded the man to apologize and
advised the woman to return to her husband. Finally, the
wife withdrew the request for divorce and the couple
got back together again.
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(3) Entrusted by the defendant in a criminal case or
,assigned by the people's court, the lawyer acts as a
counsel for the accused. In accordance with facts and
law, a lawyer's duty is to present the basis for acquitting
the defendant and to advance his opinion on mitigating
or remitting the defendant's responsibility for ,a crime
so as to defend the legal rights and interests of the
defendant.
(4) The lawyers can answer the legal questions from the
general public and draft legal papers and other related
papers upon request. Through such activities, the lawyers
cen disseminate legal knowledge among the masses, so the
civil disputes and the number of criminal cases as well
as the civil suits could be prevented and reduced.
(5) In a case that is not resolved by the court proceedings^
the lawyer can handle certain affairs on behalf of the
litigant or act as a procurator and take part in mediation
and arbitration.
The lawyer can also handle matters of a non-disputed
nature on behalf of the litigant, such as trusts, trans- ,
fers, business affairs and commercial registrations, etc.
(b) In case of disputes arising between the parties to
a joint venture established in China or disputes over
economic affairs with foreign enterpreses, the Chinese
lawyer can help to bring about a conciliation. Such con
ciliation is proved useful and the role acted by lawyer
in the conciliation is important particularly at a time
when China is pursuing policies of opening to the outside
world.
2) Legal rights of lawyers In China, the lawyers,
both civil and criminal, are first and foremost responsible
to the people's court. Their job is to protect
their client's legitimate rights in the context of helping
the court arrive at the correct conclusion. To guarantee
that lawyers can perform their services normally, the
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China's lawyers' law clearly stipulates the following
rights of the lawyers;
(1) A lawyer has the legal right to be protected by the
state law while performing services according to law
without interference from any organization or
individual.
(2) A lawyer has the right to read all court files related
to the case he is dealing with, to copy any materials
he considers important, and to investigate concerned
units and individuals while taking part in litigation.
He may not be denied this right under any circumstances,
not even in the name of confidentiality.
(3) A lawyer has the right to meet and correspond with
the defendants under detention while acting as their
defenders in criminal cases.
(4) A lawyer has the right to refuse to take up a case
if he is convinced that the defendant is lying.
Besides, the court is required to ensure that the
lawyer has sufficient time to prepare his defence and to
allow necessary postponements of a trial.
3) Qualifications of lawyers According to China's
lawyers' law, any citizen who love the People's Republic
of China, support the socialist system and has the right
to vote and to stand for election is qualified to be a
lawyer after he or she is proved professionally com
petent through examinations. Those who qualify as lawyers
include:
(1) University graduates specializing in law who have
practised judicial work, have taught law courses or
have been engaged in judicial research work for more
than two years.
(2) Those who have been trained in law and have acted
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as judges'vin people's courts or procurators in the
people's procuratorate.
(3) Competent individuals who haue been engaged in
economic and scientific and technological work for more
than three years, are familiar uiith laws and regulations
related to their own specialities, and show their com
petence after receiving professional legal training.
(4) Others ujho have met the requirements as listed in
point 1 or point 2, and who have a college level education
and have been proved to be suitable for the ujork of the
lawyers.
Nevertheless, the law stipulates that the person who
is serving in the people's court, people's procuratorate
or public security organs should not work concurrently
as lawyer.
In China, it is quite difficult to become a lawyer
because the qualifications to be required are very strict.
To gaurantee the quality of lawyers, the state specifies
the qualifications to be examined. Those who have passed
the examination should be approved, by judicial depart
ments (bureaus) under provinces, autonomous regions
and municipalities, which will issue them lawyers' certi
ficates and report to the [^"inistry of Justice of the
People's Republic of China for record.
If the (Ministry Of Justice finds that the examination
and approval are incorrect, it will notify the judicial
departments (bureaus) concerned that they must re-examine
the qualifications of the persons involved.
4) Legal organizations Legal organizations include
the legal advisory offices and the lauyers' associations.
Chinese legal advisory offices are organizations
set up by the state, with local branches in counties,
towns ahd districts directly under the authority of big
and medium-sized city governments. The state enterprises,
51 '
institutions and public organizations can set up their
own specialized legal advisory officesuith the approval
of the Ministry of Justice.
These offices are organizationally led end vocationally
supervised by the state judicial organs which train, exa
mine, assign and transfer lawyers, and establish lawyers'
organizations which can perform various administrative
functions such as the management of funds and the pre
paration of materials and equipment.
The lawyers' associations organized by lawyers
themselves at the provincial, municipal and autonomous
regional levels. Their functions are to safeguard the
lawyers' democratic rights and their legal professional
rights, to help lawyers exchange between them the expe-
(
riences of the work, to facilitate the performance of the i-
lawyers' functions and to increase contacts between
Chinese and foreign lawyers. The associatioin is also •
i
committed to help the judicial departments (bureaus) ;
to guide the work of the legal advisory offices. ;
5) Fees and charqes Chinese standard fees and charges
for legal counsel are established by the ministry of
Justice on the basis of the Chinese people's present
standard of living. Generally speaking, Chinese fees j
!
for legal counsel are moderate, so that an ordinary citizen !
can afford to pay them. For example, the fee charged for
answering legal questions not involving disputes over
property is between 0,5 and 3 yuan (one US dollar equals
1.80 yuan); the fees are 3—1D yuan for answering legal
questions involving disputes over commercial property;
in criminal cases, the total charge is 10-30 yuan, which
includes legal advice, drafting papers and courtroom
defence; in estates cases, 10-30 yuan for estates amounting |
to over 10,000 yuan, if the estates are under 100,000 ;
yuan, the rate of the fee is 2-3 per cent of that amount,
while the estates range from 100,000-1 million yuan, the
rate of fee is 0,5-1 per cent of that amount.
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Fees can be reduced or exempted for citizens who unable
to pay (which must be verified by his or her work unit,
neighbourhood committee or township leadership), or
who are: (l) appealing for compensation for losses or
injuries incurred at work (except accidents for which the
injured is held responsible); (2) requesting alimony or
financial support for parents or children and have verifiable
financial difficulties; (3) requesting labour insurance
premiums, pensions or relief funds; (a) asking for simple
legal advice in which no disputes over property are
involved; and (5) involved in other special cases which
require that fees should be reduced or exempted.
These standard fees and provisions for fee reductions
or exemptions were designed specifically in accordance
with the Chinese present standard of living. Because
China's wages and Income, are substantially lower than
those of other countries or certain regions, foreigners
do not qualify for the same rates, nor do cases involving
foreign countries or citizens or persons from some
regions. Various considerations including the standard
legal fees of the country in question, determine the
fees charged in such cases. But in general, the fees
for answering simple legal questions asked by foreigners
or persons from Hong Kong and Hacao regions are also
moderate.(BG)
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Chapter 2
Stiidance of the CPC*& Open PaMgy
Itlhen bie discuss China*^^8 legal system for the protection
of foreign investment in China, ue should not forget an
indisputable fact that China's foreign investment legisla
tion is guided by the open policy made by the Communist
Party of China (CPC), This is determined by the CPC's legal
status In China, reflected in the relationship between the
Party policy and state latus, and actually expressed in
China's practice of encouraging and protecting foreign
investment in China since the Third Plemim df the 11th
CPC Central Committee, which was held in December 197B,
A, CPC's legal status in China
Communist Party of China, the political party in-power
in China, is the force at the core leading China's cause
of socialism,(l) That is an objective fact historically
established and developed during more than BO years since
the founding of the CPC in 1921.
From 1840 onwards;, feudal China was gradually reduced to
a semi—colonial and semi-feudal country. For more than a
century, many Chinese progressives had proposed various
plans to save the nation In their quest for national inde
pendence and prosperity. But they all failed. After the
founding of the Communist Party of China, the revolution
has been guided to victory. In 1949, the Chinese people
led by the CPC took state power in their own hands and
became masters of the State, li/ithout the Communist Party
of China, there would be no socialist New China, that is
a truth accepted by all the Chinese people.
The leading position of the CPC was legalized by the
first constitution of the People'^s Republic of China, na
mely, China's Constitution of 1954, which stated that in
the long years of great struggle for the establishment of
the People's Republic of China, an extensive united front
has been formed, led by the Communist Party of China, and
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participated Ira by varioua democratic classes, democratic
parties, and people's, organizations^(2)
China's Constitution of 1382 reaffirmed the leading
status of the CPC in, its preamble uihich states that the
victories of China's new-democratic reuolutlon and of the
socialist cause in the past have been won b.y: the Chinese
people led by the Communist Party of China, The basic task
of the Chinese people in. the coming years is to concentrate
their effort, on. socialist modernization^^ Led by Communist
Party of Ctiina, the Chinese people uilll continue to work
self-reliantly and ardously to turn China Into a socialist
country with, modern- industry,, agriculture, national defence
and science and technology and with a high level of demo
cracy, and culture.
There Is, no doubt that the OaC^s policies haue a direc
ting significance to the domestic and foreign policies of
the State, Party policies became state policies through
the structure of the gLOvernment, and are legjalized by the
law after they are prtjved correct In the practice^(,3)
B, Relationship between Party
policies and state laws
1, Background
In the past several decades China has experienced two
different historical periods; the revolutionary war and
constructiojj.. During the revolutionary war period, because
there was. no na tionwide p eople' s po litlca1 organizan,
the CPC decided everything concerning problems of the reuo
lutlon. in the democratic areas and the Party policies car
ried the weight of law., inv the revolutionary rank a including
the army: ledi feiy the CPE^ At that t^me, th^ paliticall orga
nizations in the democratic areas had their own laws,
including Constitutional Acts, Labour Law, Marriage Law,
etc.,(4) but they were limited and simple. In general,
when the people were asked to do something they would
inquire whether it was Party policy or not.
Since the founding of New China, conditions have change"-
There is not only the Party, but also the state power e
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Party paliciea and the statesiaus became tuio different but
mutual connected norms regulating the political, economic
and social relationships In China. tHhile the things the
Party and' the State uant to do are certainly the same In
content, they may differ in form. The relationship; between
the two forms is reflected in the fact that the Party poli
cies glue guidance to the state;laws, while the state laws
play a safeguarding role in enforcing the Party policies,
2. Guiding role played by the Party
policies in enacting the state lams
The guidance of the Party policies, to the state laws is
principally expressed in the fact that the Party policies
are the bases upon, uhich the laws are enacted by the state
legislatiue organs according to the legal procedures,
• --vy.. •
Since the founding of the People's Republic, China's
constltutionsiTail important laws and regulations are enac
ted pursuant txj the CPC's general policies or relevant con
crete policies. For Instance, on the basis of the general
line f-or the transition period(5) advanced hy the CPC in
T952 on the proposal of Chairman Plao Zedong, China's Cons
titution of 1954 stipulated that socialist transformation
must be accorapllshed and the socialist industrialization
of the country realized,(B) China's Constitution of 195A
reflected the p&licies made by the CPC concerning the
socialist transformation of agriculture, handicrafts and
capitalist Industry and commerce step by step over a long
period of: time.
After the basic completion of the socialist transforma
tion of the private ouinership.vQf the means of. production,
the focus of the work of the Party and the State should
naturally have been sll^fteld /to economic conatructlon. This
prlnedple jwas decided by the EEG's Eighth Cd%ress Hield In
September 1956, Hoiaever, this shift ttas not consistently
pursued in China's later practice due ^ t^e "cultural
revolution". In December 1978, the Third Plenum of the
11th CPC Central Committee reaffirmed this strategic prin
ciple, and made the strategic decision to shift the focus
of work to aoclalist modernisation. According, to the CPC's
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strategic decisiion, China's Constitution of. 19B2 states
that the basic task of the State in the coming years is to
concentrate efforts of the Chinese people on socialist
modernization^ and that the State mill continually raise
labour productivity, increase economic effectiveness and
develop the social productive forces by various means,.
Again.,, in accordance udith the open policy adopted by the
Third Plenum of the 11th CPC Central Committee, the
National People's Congress of the People's Republic of
China promulgated in, July 1979 China's first-Joint Venture
Law. — Law of the People's Republic of China on Joint Uen-
tures Using Chinese and Foreign Investment — for the pur
pose of absorbing foreign investments and expanding inter
national economic co-operation, and technological exchange
on the basis of equality and mutual benefit,, China's Joint
Venture Law s.tates. that the Chinese government protects
the resources invested by foreign participants in the joint
ventures in conformity utith agreements and contracts appro
ved by the Chinese government as. well as their other lawful
rights and interests. Meanwhile, the operations of a joint
venture are required to abide by the laws,, decrees and
pertinent regulations of the People's Republic of China.
3. Safequardino role plaved by the state
laws in enforcing the Party policies
We discussed earlier the guiding role played by the
Party policies in the state laws, but this implies by no
means that the state laws may be replaced by the Party
policies. On the contrary, the state laws are indispensable
means to enforce the Party policies. However, during a
long time in the past, China did not emphasize developing
the legal system, and some people were not used to
carrying out the Party policies in the form of the state
laws. From this, the Chinese people have learnt some
bitter lessons.
In reality, there is no contradiction between the Party
policies and the state laws,(7) As mentioned earlier,
the state laws are enacted on the basis of the Party
policies. They embody the spirits and contents embraced
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by the Party policies. Once the Party policies are
legalized by the state legislative organs, they are
invested with the features of state laws. Therefore, the
execution of the state laws amounts in essence to the
realization of the Party policies.
In China, the provisions of the Constitution, and the
state laws are in fact the. formalizatlon, normalization
and legalization of the Party policies. They give clear
stipulations of the citizens' rights and duties in their
own special forms of expression^ and tell them what should
be done, what should not be done, and what may be done, so
that the citizens may easily understand, follow and execute
the Party policies..
In China, the state laws are state will, and they have
universal restraint. After the Patty policies are embodied
as tbe State laws, they have the nature of state will, and
became the rules of action which must be followed by all
the citizens and all kinds of organizations.
In China, the state laws are guaranteed by the state
forces. Once the Party policies are legalized b-y the state
legislative organs, the execution of the Party policies
stands guaranteed not only by the party disciplines but
also by the state f^orces. That is to say, the legalized
Party policies may be enforced and carried out by two
organizations: the party organization and the state orga
nization; and by the dual obligatory forces: the^ party
disciplines and tha state forces. When a Party member broke
the law, he (she) will be punished not only by the state
forces but also by the Party disciplines.
So the state laws are of important significance in car
rying out the Party policies, and they are the most effec
tive means to realize the Party policies. It Is in this
sense that LENIN thought that law may be considered as
the policy, as the political measure.(b) I think that
China's foreign investment legislation since 1979 is in
essence the legalized open policy. This open policy,
as will be discussed below, was originally adopted by
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the Third Plenum of the 11th CPC Central Committee held
in December 1978.
C, Guidance of the CPC's open policy
to use of foreign inv/estment in China
For quite a long time after the founding of the People's
Republic, due to both outside events and domestic mastakes,
China closed her doors for construction. The situation
did not cha,ge fundamentally until 1978, when the Third
Plenum of the 11th CPC Central Committee designated
opening to the world as a principle of national
development.
Following the Third Plenum of the 11th CPC Central
Committee in December 1978, the open policy became an
important feature of China's national economic strategy.
The use of foreign investments and introduction of advanced
technology constitute the major content of China's policy
of opening to the outside world, as well as an effective
way of speeding tip the four modernizations program and
making up Insufficiency of funds* Facts have proved that
the CPC's open policy leads China's national economy down
a new road of development. Tinie Mill enable more people to
realize ,the correctness of the CPC's open policy decision,
i
1 , li/hy has the CPC adopted the open policy
Before ue discuss the guidance of the CPC's open policy
to foreign investment in China, it is useful to look at
the reasons upon which the CPC made her policy decision
of opening to the outside uorld. The motives may be found
by studying the situation at home and abroad»
l) External reasons The CPC's open policy is first
of all based upon a profound analysis of the current
world economy.
First, in today's world, most of the factors which
contributed to the world economic boom in the 50s and 60s
are disappearing. These factors are: cheap energy resourcesg
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cheap ratu. materials and cheap labour;, the efiormous market
made up by post-Uqrld UJar II Western Europe and Japan, the
neuly developing nations and regions in Asia, Africa and
Latin America, and the Pliddle East oil-rich countries;; mas
sive production uhich can bring in high profits; the govern
ments* control over their economic destiny; and a relati
vely stable International economic situation characterized
by stable exchange rates, loiw tariffa and trade freedom.
Second, in today's world, a series of new economic
factors hav/e made the world economy a growing
internationalization.
The industrial structure is experiencing radical changes
as the technological revolution makes old industries deso
late. Traditional industries and products are being refor
med by highly advanced techniques uthile neui industries and
products move ahead on the basis of their technological
superiority. Such adjustments lead directly to changes in
production organization and management: it is possible for
an enterprise to diversify its production without reducing
productivity and without raising costs, Ufith this change,
the organization, must simplify its multilevel management,
decentralize its business power,, constantly seek new ideas
and remain flexible to change. Such adjustments indirectly
result in international competitioin, to raise productivity.
So, an enterprise is forced to compete with rivals in
markets both at home and abroad. Such intense world—wide
competition makes the enterprises''profits uncertain,
lilith. the peaceful international scene which has prevailed
since World War II, the market ;for common products and
basic consumer goods has become saturated. At the same
time, consumers, have demanded goods of all qt^Iity levels,
and tastes have become more internationalized. These market
developments have resulted in fierce international compe
tition and a shorter life cycle for most products. The in
direct result has been that production and sales have in
creasingly become internstionalized»
In the financial field, the International reserve system
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and the currency exchange system have rapidly become multi
level since 1970. The main Western currencies have come
to be used as international money. Capital markets have
developed at an unprecedented speed..At the same time, fi
nancial institutions have been equipped mith high—tech
equipment so that capital can be diverted and information
can be transmitted all over the umrld uithin minutes. The
direct result has been more competition in international
financial world. Any changes, in one country's financial
situation,, reflected in. interest rates and exchange rates,
has a quick impact on others, and financial information
has become more and more important in international econo
mic activities*
To sum up, production, markets and finances have increa
singly become internationalized. The tendency is reflected
in the rapid groutth of direct overseas investments by pri
vately ouned and state—run companies and, by governments.
It is also reflected in the transnational trend of debt
structure of bank assets and liabilities, in the prolife
ration of all kinds of international economic co-operation
and in the growing proportion of trade in each country's
gross national product.
Third, in "today' s. world, the current international econo-
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mic system, whose two key members are the International
monetary Fund (IPIF) and General Agreement on Tariffs and
Trade (GATT), is not very helpful in expediting the develop
ment of the world economy.
The current international economic system aims to create
an iaternational environment favourable to tha world econo
my insofar as it can satisfy the interests of a new deve
loped countries^ liihlle its achievements in the lOSOs were
satisfying, it is impotent in; the 198Ds« GATT, for. example,
has exposed at least two fatal flatus: it fails to halt the
tendency towards protectionism in various forms, and it
cannot extend its influence to non-member states, many of
whom have already taken, important roles in international
trade,. As. for the IFM, it has at least three fateful flaws:
it can enither control the erratic fluctuation of exchange
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rates nor eliminate the danger of inflation arising from !
the multiplying international reserves, and: it is functio
nally limited in dealing with the international debt crisis.
The primary flaw of these two International economic or
ganizations is ^hat they are under the control of a feu
deueloped coixntriea and are unable to co-ordinate interna
tional economic relations in a fair-minded manner. The cru
cial problems which face the world, economy are trade pro
tectionism, huge financial deficits, high interest rates,
severe debt crises and an unreasonable and unequal inter
national economic order. The current internatioinal economic
system is unable to -tafckle tl^ese problems.
Finally, in today'^s. world, the government intervention
in economic affairs is growing.
Since World War II, Western countries have followed the
Keynesian philosophy of intervening in the economy, crea
ting demands and avoiding crises by carrying out macro-
cosmic financial policies and money policies. In addition,
since international economic problems are grouing, each
country is forced to intervene in an attempt to change the
structure of the world economy in a way most favourable to
its domestic economy.
Since the 1970s, the phenomenon is seen in the micro-
cosmic policies taken by all the Western countries and by
some developing countries. On the one hand, governments
have helped develop key industries which stand to do well
in international competition by means of tax breaks, sub
sidies, credits, guarantees, government purchases and in
vestment. On the other hand, governments have limited the
development of those industries which would bring more harm
than benefits to the national economy and are fated to be
defeated in the world competition.
The greatest difference between the microcosmic interven
tionist policies and the previous macrocosmic policies lies
in the fact that governments no longer base their actions
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on the domestic market, investments, interest rates and
inflation* Instead, they takes into account the internatio
nal market. Therefore, both the international and the re
gional economies ineultably are influenced by mlcrocosmlc
intervention.
All the above-mentioned factors demonstrated that in
today's world economy there i& a contradiction between the
productive forces and relations of production. On the one
hand, the world economy is becoming more internationalized,
while,; on the other hand, the existing international econo
mic institutions and structure actually attempt to thwart
this internationalization.
The conclusion derived from this contradlctlGn is that
to expand the productive farces, people must study and
explore the achievements of the technological reuolution.
By using advanced technologies they can. improve the quality
of pri3ductlon, better distribution and increase consump-
tion»
During this, period, any country which desires to catch
up with and surpass other nations, expects to improve its
production and hopes to improve living standards, should
enter the international competition so as to seek benefits
for itself.
Txj do this, the country must adopt and firmly insist on
a policy of opening to the outside world. This position
is also suited for socialist countries such as China.
2) Internal reasons , In addition to the international
factors favouring the adoption of the open policy, China
has domestic reasons of her own. It is also^ upo;n China's
domestic reasons that the CPC has adopted her open palicy..
First, China is a socialist country, China should be
open.
Some people hold that a socialist country should not be
open, to the outside world because it might be tainted by
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tine outside loorld and could lo^ Ita purity.. They are t»rong.
Their opinion may_ seem very rewoliitionary, but in. reality
it's very backward. It smacks of parochial nationalism and
has a tint of feudalism..
The feudal society, which was based on a natural economy,
was. a secluded and stagnant societyTMs feature of feuda
lism resulted in narrow-mindedness and an anti-foreign
mentality.
The deuelopment of commodity production and the expansion
of International economic exchanges represent progress,
because they not only promote the fjormation of. a nation
wide market by breaking the barriers between different
regions, but also promote the f^)rmation of a world market
by breaking the barriers between countries. Breaking such
barriers encourages the development of the forces of pro
duction.
In general speaking, ecanomic life, as well as the total
social life, must go through a process from being closed
to being open and from being national to being worldwide.
This is a trend created by the capitalist mode of produc
tion. This trend does not change with the appearance of
socialism. Under the socialist system, it should expand and
progress faster.
Theoretically, socialism is a more progressive system
than capitalism. In the final sanalysis, the superiority of
socialism.over capitalism is reflected in the fact that
socialism can provide a wider leeway for the development
of the forces of production and can create higher labour
productivity than capitalism, A socialist country should
be open to the outside world,, because the open policy may
encourage the development o.f the forces of production. The
seclusion is not the featmre^ffiC^the socialism, it merely
means a retreat to the period prior to capitalism, that is,
to the feudal society.
In practice, as early as 1920s, the Soviet government
led by LENIW adopted a series of measures which, as some
extent, opened up the Soviet economy to foreign investors.
Foreign investment lo the Soviet Union during the 20s
took, the forms of conceaslona, mixed companies and techni"
cal assistance agreements* Under the euancessions agxeements,
American, British, German, French and other Western compa
nies uere entitled to develop and exploit natural resources
in various parts of the Soviet Union, particularly for the
development of gold and other minerals in Siberia, oiL in
the Caucasus, including the Baku oil fields,, cpal in Donbas
and other coal mining areas, and timber in Siberia and other
regions* Concessions uiere, moreover, granted in key indus
tries as metallurgy, electrical engineering, chemicals for
whose development the Soviet government was short of capi
tal, knobf>houi and manage:rial talents, and in the textile,
fcod industry and transport,
I
P^lixed companies were another important type of foreign
investment in which the ratio of participation of the two
partners, the Soviet and foreign, was 50:50 by early 20*s
and 51:49 by late that decade.
In the pure concessions Ulestern investors undertook to
invest a certain amount of capital and provide up—to date
machinery and processes for the time stipulated in the
contracts, tilhile in mixed companies they had to bring
capital and technology or specialists and the rest was
provided by the Soviet government.
Technical assistance agreements required blestern inves
tors to contribute equipment and know-how.
The Soviet policy in 1920s towards foreign investment
brought considerable rewards to the Soviet economy in hel
ping it, in addition to other policy instruments for indus
trialization, to restore the production capacity of Russia
to the level attained before the war and expanding it be
yond that point.(9)
Of course, the Soviet's policy in 1920s of importing
fxireign capital and technology was not without principle
or unconditional. The main principle was: adhering to inde
pendence and keeping the initiative in one's, own hands poli
os
tically and making economic concessions provided that the
fundamental interests of the State were not infringed upon, i
To sum up, either from the theoretical point of view or
from the political point of view, the conclusion will be
that; China should be open.
Second, China is still one of the world's poor countries,
China must be open.
Historically, after the Opium War of 1B40(10) China
gradually changed into a semi-colonial and semi-feudal
society. Since the Incident of September 18, 1S31,(1l)
when the Japanese imperialists started their armed
aggression, China has changed further into a colonial,
semi-colonial and semi-feudal society. Such a situation
made China a backward country in the modern times.
In 1949, under the leadership of the Comnrunist Party of [
China led by Chairmam Plao Zedong, the Chinese people over
threw the rule of iinperialisjn, feudalism and bureacrat
capitalism and founded the People's Republic of China,
Since then, China has changed great deal and a major suc
cesses have been achieved in. economic, construction.
Nevertheless, China is still one of. the luorld's poor
CDuntries. In comparison with the developed nations,
China's industrial and technological level lags about 20
years behind and hex agricultural production level is about
40-50 years behind,(12)Regarding the people's living stan-
darda, in 1978, per-capita national income (not including
that from the "tertiary industry") uias only 31B yuan (equal
to U.S,S183), roughly equivalent to 1/46 of the United
States',1/37. of Japa^j's and 1/11 of the Soviet Union's.(i3)
What has caused the big gap between China's economic
status, and that of the developed world? Of course. New
China inherited a weak foundation. But there are other rea
sons why China continues to lag. behind,., Sorae people believe
the industrial and administrative structures are unreaso
nable; others see backward management-and administration
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and the lack, of qualified personnel as the problem; still
others note that insufficient energy supplies and poor
transportation have handicapp^ed the national economy. Ai^d
as the technological revolution has progressed, many point
to China's backward technology» They argpe that the nation,
must develop and use sophisticated technology and turn the
labour-intensive economy into a technology-intensive eco
nomy..
All of the above arguments have merit, but the primary
causes were the lack of. competitionvand the closed economic
system, uhich isolated China's domestic economy from the
heated competition of the laorld market.^ Both domestic and
international competition may play a fundamental role in
promoting a country's economic development^ Without compe
tition, advanced technology may not be translated into
advanced productivity, and a country may feel no pressure
to improve its economic management and correct defects in
its economic system and structure. It is from lack of such
competition that China suffered a severe punishment.
Third, there is no contradiction between self-reliance
and the open policy. The op^n^poli^y should not be repelled
by self—reliance. On the contrary, it can play a complemen
tary role to self-reliance,
China has always made a point of strssing self-reliance
to be the basis of the socialist economic development. From
the mid—50s to the 70s - that is» for more than 20 of the
37 years since the founding of the People*s Republic -
China had no outside help, and hi^ to her own
efforts. In the spirit of self-reliance, China has essen
tially solved the problems of food and clothing and has
become self-sufficient in grain. That in itself is quite
remarkable, because these problem^ remained unsolved for
so long in old China, In industry, China has laid a compa
ratively sound foundation.
In 1978, when the Third PIegurn of the 11th Central
Committee reaffirmed the four modernizationsv(lA) that is>
the modernization of agriculture, industry, national defen-
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ce and science end technoIoQy, the general principle for
China's economic development Is still that formulated by
Chairman Plao Zedong, that Is* to rely mainly on China's
own efforts uiith external assxs:tance subsidiary^ It Is par
ticularly important for a big country like China with a
population of 1 billion to continue insisting on self-
reliance.
Houever, self-reliance never means keeping the door clo
sed to the outside laorld. In 1963, China's former Premier
Zhou Enlal said that the principle of self-reliance "means
that in building its national economy, a country relies on
the labour and talents of its own people and makes full use
of its resources, and at the same time that it develops
trade and exchange uiith other countries on the basis of
equality and mutual benefit." "By self-reliance we don't
mean self-sufficient isolationism."(15) Absorbing foreign
capital and technology and allouing foreigners to establish
enterprises in China can only better implement China's
principle of self-reliance.
Finally, as a universal rule, every nation in the world
has its strong points. If not, how can It survive? How can
it progress? On the other hand, every nation has its short
comings. There is no nation„ in ti*e world without a single
flaw. In order to perfect its own system, a nation.should
be open to learn from the strong points of other nations,
and at the same time to avoid their shortcomings,
China should not refuse to Ifearn from the positive expe
riences of. other countries. To learn, fxom the advanced ex
perience and to introduce and adopt all that is genuinely
good from other countries is the. watchword raised by the
CPC shortly after the foundling of the People's Republic of
China. In 1955, Chairman Wao Zedong said that '*Qur policy
is to learn, from the strong points of all nations and all
countries, learn ell that is genuinely good in the politi
cal, economic, scientific and technological fields and in
literature and art. But we must learn, with an analytical
and critical eye, not blindly, and we mustn't copy every
thing indiscriminately and transplant mechanicallyNatu-
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rally* uie mustnH pick up their shortconiinQs and weak
points." (l 5)'.
t ^
Hottieuer, during a long times, there mere no favourable
conditions for China to open- the doqrs to learn from the
advanced experiences of other countries^ In the early poat-
liberation period* the United States imposed an embargo on
China. In the, 1950s, the Soviet Union scrapped its economic
and technical agreements, signed uiith China, Later, under
the "leftist" guidelines., these special historical condi
tions were looked upon.as a universal truth. All ideas
actions concerning opening the country^ to the world were
slandered by the "gang of four" -as "national betrayal" or
"philosophy of servility to everything foreign", and so
sealed China off from, the outside world.
After the smashing of the "gang of four", China has favou
rable conditions which.ueren*t there before. Domestically,
the Chinese people have broken the fetters of the "leftist"
guidelines. And internationally, most countries in the
world tttish to see a prosperous and powerful China, and
want to establish and expand international economic co
operations, foreign, trade relations and technological
exchanges with the Chinese gpvernment. Under such favoura
ble conditions, why shouldn't China be open to the outside
world to make use of. capital from foreign, countries and of
their advanced technology and experience in business mana
gement upon which their strong points are based?
2, Guiding role played by the CPC*s open policy in
encouraoinq and protectino foreign investment in China
As mentioned earlier, China's foreign investment legis
lation is guided by the open policy made by the Communist
Party of China, The guiding role played by the. CPC's open
policy in.encouraging and protecting foreign investment in
China may be reflected in' the following three periods which
demonstrated that, under the guidance of the CPC's open
policy, China's foreign investment legislation is more and
more complete, and that China's doors are opened more and
more wider from the south, to the north of China and from
the coastal regions to the interior of China, /
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1) First period (Dec.1976 - Jul.igsi) In December
1978 the CPC's 11th Central Committee held its Third
Plenum in Beijing, which is a crucial turning point
of far-reaching significance in the history of the CPC
since the founding of theJPeople's Republic of China,(17)
Acaarding to the Coromunique of the Third Plenum of the 11th
Central Committee of the Communist Party of China, this
Plenum thorou^ghly shatterred the heauy chains imposed by
the protracted "Left® mistakes., made the strategic decision
to shift the emphasis of the Party's work and the attention
of the people of the whole country to socialist moderni
zation, and' adopted a nuimber of major new economic measures
including **actiuely expanding economic co-operation on
terms, of eq^Blity and mutual benefit with other countries
on the basis of self-reliance, striving to adopt the world's
advanced technologies and equipment and greatly strengthe
ning scientific and educational work to meet the needs of
modernization,"(1b)
The CPC's open policy immdiately became the policy of
the Chinese government. Following the Third Plenum of the
11th CPC Central Committee, China began to attract foreign
investment in various forms including the compensation
trade, processing and assembly scheme, offshore oil
program, equity joint ventures, contractual joint ventures,
and the special economic zones, etc,
(l) Compensation trade. In international practice, the
import of machinery and equipment as well as technology
may be paid for over a number of years by the resultant
products or by unrelated products. Such compensation
trade has been resorted to in the Soviet Union and
Eastern European countries in their relations with the
West, Since the opening to the outside world, China has
also made great use of this form of direct foreign
investment, through which the Chinese enterprises
purchase technology and equipment from foreign investors
on cxBditi and pay off the principal and interest of the
purchase price uith prodiicts produced oiith the technology
and .eiqitipment by installment or on. dererred terros. The
p CO ducts used for compensation should in,: principle be the
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etirect products produced uith tha Imported technology and
eqpiproeRt^ However» other products may also be t^sed fox
payment- if. both, parties, agree and: if the relevant Chinese
government authorities approve. '
t
From early 1979 the Chinese government advocated the com
pensation, trade idea uhich is. in. fact more ^itable for
the medium and small enterprises^.
In September 1979 the State Council of the People's
Republic oC China promulgated a regulations: for develo
ping the compensation, trade,- According to these regulations
imported raw materials, parts and equipment needed for
production in: the fcrm of processing and assembling and
for the medium and! small compensation, trade undertakings
tdith foreign firms, overseas and HongKong and IDacao indus^
tri^ists and. businessmen, may, in accordance uith contract
stipulations, be exempted from ijnport duties and consoli
dated industrial and commercial tax.ClG) By the end of
1980, a total of 350 contracts fi>r compensation trade uith
foreign investors had been, concluded, uith a total invest
ment of U,5»S200 million, in imported technology and equip-
ment»(20)
The reasons for using compensation trade may be various.
First, in compensation trade, China may conserve hard
currency. The compensation trade is especially attractive
uihen the medium and small enterprises have balance-of-
payments problems. Socond, in compensation trade, China
can minimize the size of foreign debt in order to avoid
the debt problem of many developing countries. Third,
because China's relative-price levels do not correspond
to international levels converted at official exchange
rates, indirect barter facilitates the calculations.
Fourth, from the administrative point of view, compensation
trade may greatly simplify the central supervision of
local decision making in foreign deals. A well-known fact
is that local autonomy in decision making is usually
permitted in foreign business transactions as long as
the central authority does not have to provide more than
a stated sum of foreign exchange. Finally, a reason for '
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favouring compensation trade is that China is unfamiliar
with foreign markets. It is expected that foreign
companies can be encouraged to promote Chinese export
through this form,
Houiever, the compensation trade also embodies some
disadvantages. As far as the promotion of Chinese exports
through this form is concerned, some exparts already have
a ready market and do not benefit from a semibarter deal.
For example, primary commodities such as oil and coal
generally belong to this category,(21 ) Many textile items
are subject to quato restrictions in the importing
countries. The problem is not that China is unable to
penetrate the market but that artificial limitations
are imposed by the importing countries.
Concerning foreign export through the form of
compensation trade, a related disadvantage is that,
when Chinese exports are in the hands of inexperienced
compensation-trade partners, the market may be spoiled
by erratic behavior of the partners in respect to pricing
and supplies, thereby disrupting the normal channels of
trade and damaging the image of Chinese products.
In addition, in compensation trade, China should have
little chance to gain firsthand knowledge of the users
of her exports through learning-by-doing,
(2) Processinq and assembly scheme. Simpler than
compensation trade is the processing and assembly scheme,
under which Chinese enterprises use materials, subsidiary
materials, components and parts supplied entirely or in
part by foreign firms for processing and assembly in con
formity with the foreign firms* requirements concerning
quality, design and other specifications,. The finished
products are then turned over to the foreign firms. And
the Chinese enterprises receive a processing fee. In many
cases foreign firms also supply the equipBent, technology,
tools and instruments needed in the processing and the
Chinese enterprises pay for them out of the receipts cove
ring their expenses and uork, so that by the end of a
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period the supplied equipments or technologies are to be
long to the Chinese enterprises.
The processing and assembly scheme came into operation
at the end of 1978 and by the end of 1979 seemed to be the
most thriving form of cooperation betuieen the Chinese
government and foreign investors.
Offshore oil program. In 1979 the Chinese gouernment
began to permit foreign companies to participate in the
co-operative exploration and development of China's off
shore oil resources. During that year foreign oil companies
uiere invited to enter into geophysical survey agreements
uiith the China National Oil and Gas Exploration and Develop
ment Corporation (CNOCEDC), opening up blocks in the South
China Sea and the South Yellow Sea to initial exploration
activity. The costs of the surveys were borne by the forei
gn parties who were obliged, under the terms of their agre
ements with the CNOGEOC, to turn over all seismic informa
tion and interpretation. In exchange, participating foreign
companies were given assurances that they would be granted
biding rights to selected blocks to be opened up for joint
Chinese—foreign exploration and development in the near
future.
Prior to the opening of competitive biding, China moved
forward in negotiations for exploration and development
contracts with selected companies. On l*lay 29, 1980, the
CNOGEDC signed three contracts: one with the Japan National
Oil Corporation for exploration and development in the
Bohai Gulf; another with France's Society National Elf
Aquitaine,. also for exploration and development in the
Bohai Gulf; and a third with the Compagnie Frangaise des
Petroles of France for the Beibu Gulf area in the South
Qhina Sea. At the same time negotiations were conducted
with other foreign oil companies..(22)
(^) Equity .joint ventures. Eouitv joint ventures, in
which two or more partners from developed and developing
countries participate, have become the principal vehicle
of private foreign investment in developing countries.(23)
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Such ventures, most often involving government agencies,
state-owned enterprises and foreign corporations, are
found in mineral production, public utilities and
manufacturing. They usually take the form of participation
in the incorporation of a new company in which the parties
to the venture share jointly the profits and risks of the
company in proportion to their respective shares in the
registered capital.
Equity joint venture is an important way of boosting
direct foreign investment in China, It is established in
the form of a limited liability company incorporated
and registered in the territories of the People's Republic
of China and allowed to adopt more flexible ways of manage-
mant by the Board of Directors which is the highest autho
rity ta manage and: control the operations of the. venture,.
The liability of the parties is limited to the amount of
their respective capital contributions.
The earlier idea of the equity joint venture may be found
in a talk of Deng Xiaoping, then-Uice-Premier, in September
1.978 with the members of the Standing Committee of the
Jilin Provincial Comm^ittee of the Communist Party of China,
(2^) Following the Third Plenum of the 11th CPC Central
Committee, China began to research the foreign investment
laws of other countries in preparation for the drafting of
China's own joint venture law, which was promulgated on
July B, 1979 at the Second Session of the Fifth National
People's Congress of the People's Republic of China,
The Law of the People's Republic of China on Joint Ventu
res Using Chinese and Foreign Investment (JVL) is too brief
to enable foreign investors to go ahead an many deals with
China,. However, it does embody the principle of equality
and mutual benefit, in economic co-operation and techni^cal
exchange between Qhina and other countries, and has answe
red some of the basic questions posed by foreign business
men,(25) For example, the law states that the resources invest
ed by a foreign participant in. a joint venture pursuant to
the agreement and contrac^t authorized by the Chinese govern-:
ment as well as his lawful rights and interests shall be
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protected by Chinalegislation in force,. The proportion
invested by foreign participant in a joint venture should
in general not be less than 25 per cent of the registered
capital. Net profits and other funds that foreign partici
pant receiues as hia share after fulflling his obligations
under the pertinent latus and agreement and contract may,
in accordance with the regulations on foreign exchange
operations, be remitted abroad through the Bank, of China,
In addition, the lau also contains the provisions in res
pect to the bankruptcy procedures, settlement of disputes
and taxation, and requires that the activities of a joint
venture shall be governed by the laws, decrees and perti
nent regulations of the People's Republic of China,.
The JUL is China's first legislation concerning foreign
economic affairs since the founding of the People*s Repub
lic, Following its promulgation, China quickly enacted se
veral specific regulations and important rules concerning
the absorption of foreign investment, including the ioint
ventures regislation regulations (Jul,19B0), joint ventures
labour management regulations (Ju1,198D), income tax law
concerning the joint ventures CSept,1980), individual
income tax law (Sept,1980), and the regulations for exchan
ge control (Dec.1980), etc,.
At the same time, the Chinese government adopted a series
of corresponding policies on the absorption of foreign in
vestment in China. According to these policies, a joint
venture must meet the needs of China's economic readjust
ment (25), the fxjur modernizations and the improvement of
the liuing standards of the people and pay attention to eco
nomic returns. To be more specific, it roust meet the fol
lowing requirements: the adoption of advanced technology
and scientific management should Increase the output and
variety of products, i^grade quality and save energy and
materials; exports uduld be expanded and foreign exchange
earnings increased; technicians and management personnel
would be trained; and the economic returns could be
quickly yielded.
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So in the light of the open policy adopted first by
the CPC and then by the Chinese government, according to
the JVL and other relevant laws and regulations, and to
the above-mentioned requirements, by mid-1981, China had
approved and built nearly 40 joint ventures using
Chinese and foreign investment,(27) It should be said
that China had taken her first healthy step towards
attracting foreign investment in form of equity joint
ventures,
(5) Contractual joint ventures. Contractual joint
venture, popular called "cooperative business operation"
in China, refers to a contract in which the liabilities,
rights and obligations of the two parties are stipulated.
Contractual joint venture is a flexible application of
the JUL for international economic coop eration.(28) And it
fits China's special attention to her sovereignty over
natural resources and to her general policy of reducing
foreign influence in her national economy.
In international practice, contractual joint ventures
may embrace many kinds of agreements such as technical,
licensing and know-how agreements,(29) turn-key,
engineering and construction contracts,(30) management
contracts,(31) production-sharing service, and work
contracts,(32) A contractual joint venture may involve
large investments over a long period of time, in fact
constitute a major development program in itself,(33) or
it may concern simply the terms of acquisition of patented
technology, i,e, licences and royalties.
In China, the common practice in a contractual joint
venture is for the foreign partner to provide the needed
capital, equipment and technology while the Chinese side
provides the premises, workforce and services, and the
two sides run the enterprise jointly. They share profits
or products, risks and liabilities in accordance with
proportions laid down in the contract. Upon expiry of
the contract, the entire joint venture and its property
is turned over unconditionally to the Chinese side,(3A)
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Compared with equity joint ventures, the contractual
joint ventures offer a more flexible framework of co
operation, "almost any rule can be adopted in the contract
at the parties' will, the ties with the local legal
system being looser. For example, the partners to a
contractual joint venture do not need to comply with
corporate formalities relating to profit sharing. They
benefit immediately from the result of productive and
commercial operations,"(35) According to Chu Baotai, a
contractual joint venture in China differs from a
Chinese-foreign equity joint venture mainly in the
following respects:
a. an equity joint venture is a Chinese economic entity
enjoying the status of a legal person in China, while
a contractual joint venture is not a Chinese economic
entity, and the Chinese and foreign investors can
cooperate with each other as separate legal persons;
b. in an equity joint venture, the risks and profits
are shared according to the ratio of registered capital
contributions made by the participants, while in a
contractual joint venture, the forms and amounts of
investment, the rights and- obligations of the parties
in question are all specified in the contract;
c. in an equity joint venture, the participants receive
the payment for their contributions by means of profits
or residue value distributed at the time of liquidation,
while in a contractual joint venture, the investors
recover their capital by drawing on the depreciation
fund or through the repayment of bank loans out of the
business income provided that the business is making a
profit;
d. for the use of land, an equity joint venture must i
pay a land royalty to the State, while a contractualjoint venture does not need to pay the land royalty;
e. an equity joint venture pays income taxes according
to China's Income Tax Law Concerning Joint Ventures with
Chinese and Foreign Investment, while the investors of
a contractual joint venture pay their taxes separately
and in accordance with the different tax laws and
procedures,(3B)
(b) Special Economic Zones. Special Economic Zones are an
important part of China's policy of opening to the outside
Ttiey are defined as. a comprehensiue economic unit
of industry, trade, agriculture, livestock breeding, hou
sing, tourism, etc, mith special emphasis on the develop-
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ment of aduanced Industry.(37)
The idea of special zones was fi£s.t put foruard at the
end of 197B, when China began her modernization drive, in
line with the strategic decision to shift the focus of
work to socialist modernization, uhich uas made by the
Third Plenum of the 11th CPC Central Committee,
The decision to designate part of Shenzhen, Zhuhai and
Shantou cities in Guangdong Prouince and of Xiamen city in
Fujian Prouince as experimental special economic zones was
contained in the July 15, 1979 "Approval by the Central
Committee of the CPC and the State Council for Distribu
tion of the Tu»o Respective Reports of the Guangdong and
Fujian Provincial Party Comra^ittees Concerning the Adoption
of Special Policies and Flexible Measures in External Eco
nomic Activities" and the May IB, 1980 "Written Instrucr
tlons of the Central Committee of the CPC and the State
Council Concerning the 'Summary of the Meetings of the
Guangdong and Fujian Provincial Authorities"*,(38) The two
documents empowered the above-mentioned cities to establish
four special economic zones in order to develop external
economic co-operation and technical exchanges with other
countries and promote the national modernization programme.
The decision jointly made by the P*frty Central Committee
and the State Council was quickly legalized by the state
law. In August 198Q the Standing Committee of the National
People's Congress of the People's Republic of China promul
gated the Regulations on Special Economic Zones in Guang
dong Prouince, according to which three special economic
zones in Guangdong were legally established, and two months
later, with reference to these Regulations,, the Xi'amen spe
cial economic zone was established.(39)
China's particular consideration, of establishing the spe
cial economic zones is chiefly to make use of their geogra
phic locations and favourable conditions to develop inter
national economic, co-operation and technical exchange,
import aduanced technology,, and gain experience in and
knowiege of scientific management so as to promote the
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national socialist modernization, the uord "special" mainly
refers, to the special economic policies and special econa-
mic management system^ blhen. foreign and overseas Chinese
businessmen, engage in economic activities in the special
zones, they must abide by Chinese laus, decrees, and regu
lations* In turn, the Chinese government must also protect
their assets, profits and other legitimate rights and in-?-
terests according tb Chinese lau-.
With regard to the operation, of special economic zones
in socialist China, there is no precedent to go by» There
fore, in the initial stage after their establishment, the
special zones' economic managpmeotL system also followed the
economic pattern of. the hinterland^ and the economic poli
cies adopted by the local authorities did noi reflec-t their
special characteristics,_(40) Acting upon a directive of the
Party Central Comai ttee -isas^d io^jthe early 198t,; the-
governments of the special zones, have conducted ref^arms
of the special zones* ecqnomic structure and. have adopted
special economic policies, thus speeding up the development
of the special economic. zones»,(41 )
2) Second period (Jul.lOBI - Jan.1984) On July 3,
1981, Deng Xiaoping, Piember of the Standing Committee of
the Political Bureau of the CPC. Central Committee and
Chairman of the Central Advisory Commission of CPC, ins
tructed provincial leaders to adopt "an extremely enthu
siastic- approach** to the encouragement of fxjreign. invest
ment, to end bureacratic foot-dragging, and to "relax the
policies a bit to speed up the foreign investment process,^''
(42) Deng's instructions may be regarded as the inaugura
tion of China's second period of attracting foreign invest
ment in China since the Third Plenum of the 11th CPC Cen
tral Committee held in. 1978^ In. this period, China codified
the open policy, made first by the CPC and then by the
Chinese government, in the form of the constitution,, gran
ted tax cuts and other preferential treatment to joint ven
tures, and enacted a number of important rules and regula
tions including Regulations of the People's Republic of
China on the Exploitation, of Offshore Petroleum; Resources
in Cooperation uith Foreign Enterprises (hereinafter refer-
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red to as dffshore Petroleum Regulation^.), the TfaciBinark
Law, and the Regulations for the Implementation of the La«
of the People's Republic, of China on Joint Ventures Using
Chinese and: Foreign Investment C^>ereinafter referred to as
JVL's Implementing Regulations), etc.
.(1 ). Offshore Petrplemn Regulations. 0n January: 30 , 19B2,
the State Council of the People's Republic of China promul
gated the Offshore Petroleum Regulations which led to the
creation of the China National Offshore Oil Corporation
(CNOOC) on February 15,. 1982. Aa a state corporation, the
CNOOC replaced the CN0GEDC(43) and, has: exclusive rights to
petroleum exploration bdthin the zones demarcated by the
Ministry of Petroleum Industry for co-operative exploita
tion and to develop,, produce and market it.
The Offshore Petroleum RegLulations stipulate that in ac
cordance uith petroleum contracts, the foreign contracting
party shall provide exploration investment, undertake explo
ration operations and bear all exploration risks. Once a
commercial oil and/or gas field is discovered, both the
foreign contractor and the CNOOC shall invest jointly in
its development. The foreign contracting party shall be
responsible for the development and production operations
until the CNOOC takes over production operations uhen con
ditions permit.
Foreign contracting parties may deliver abroad their
shares of petroleum and the petroleum they buy and they
may remit abroad the investment recovered, their profits
and other legitimate proceeds according to law.
The Offshore Petroleum Regulatiocts also describe the
rights and obligations of the parties and legal interests
of the participating foreign companies,. According to the
regulations, a fxireign company is required to open a bank
account in accordance with the stipulations of the Provi
sional Regulations for Exchange Control of the People's
Republic of China and to establish a "subsidiary" or "^bran—
ch" or "representative office" in China in consultation
with the CNOOC.
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After the promulgation of the Offshore Petroleum Regula
tions, the CNOOC invited foreign companies to collect '^ Ap
plication Documents" to hid. These appiicatioir^documents
included a copy draft of a "iviodel Contract", And this con
tract which is an instrument to open negotiations, "isv.draf
ted very much along the lines of the Offshore Petroleum
Regulations and is understood to have been developed with
considerable assistance of the Norwegian State Oil Company,
5
r.2V Tradematk Law. Trademark Law of the People's Republic
of China was adopted on August 23, 1982 at the 24th Session
of the Standing Committee of thei Fifth National People's
Congress and went into effect oJi |5arch 1 , 1983, This law
is enacted for the purposes of improving the administra
tion of trademarks, of protecting the exclusive right to
use a trademark, and of encouraging producers to guarantee
the quality of thedr goods and maintain the reputation of
their trademarks.
The Trademark Las protects the exclusive right of an
owner to the use of his registered trademark and trademarks
registered in China en^oy the protection of Chinese law»
The owner of a trademark is entitled to allow others to use
his registered trademark. However, any of the following
acts constitutes an encroachment on the rights of the trade
mark owner; using a trademark for the same or a similar
product which resembles a registered trademark without
permission from its owner; copying or selling trademarks
which resemble a registered trademark? and doing other
harm to a registered trademark.
If the rights of an owner ace encroached, upon, he may
either request assistance fron the administrative depart
ments in charQS of Industry and comriier^ or file a suit
with the local court. Generally, an Infringer Is ordiered
to stop the infringement and to compensate the registered
owner for losses suffered, or be is fiined, depending on
the gravity of the offence. Anyone who uses another's
trademarks, or copies or sells them: is liable to fines,
dietentioR. or Imprisonme^ for up: to three years,.
According to the Trademark Lai£,» foreigners or fiireign
enterprises, intending to apply to register trademarks in
China should do so in. accordance ^th the releu|int agrer-
ements signed bettteea their countries and China, the inter
national agreements; to which their countries and China are
signatories, or on. a reciprocal basis. Any foreigner or
fjareign enterprise intending to apply for the registration
of a trademark, or to deal uith. other matters concerning
a tradiemark in China, should entrust the Tradiemark Agency
under the China Council for the Promotion of International
Trade & act on his or its behalf.(45)
• • j
;>(3) Prov/isions of the Constitution. Since the founding of:
the People's Republic., China has promulgated four constitu
tions: the 1954, 1375, 1978 andi 1982 Constitutions, The
Constitution currently in force uas adopted by the Fifth
Wational People's Congress at its Fifth Session held on
December 4, 1982,^ This Constitution records, in the form
of a fundamental laui and for the first time since the fbun-
ding of the People's Republic of China, the policy of ope
ning to the outside utorld.
Article 18 of China's Constitution of 1982 permits forei
gn enterprises, economic organizations and individual
enterpreneurs to invest in China and to take part in
various forms of economic co-operation uith Chinese enter
prises and other economic organizations*.. As long as they
act in accordance with the laui of the People's Republic of
China, their lawful rights and. interests are protected.
Article 32 of the Constitution also says that the Peo
ple's Republic of China protects the lauful rights and
interests of foreigners in China, and that foreigners in
Chine must abide by the lau of the People's Republic.
The. principles established in the Constitution, are fully
embodied in specific Chinese lauis andi regulations concern
ing foreign economic, affairs.
•• . - ••• - ' .•. ^1_ I
• for .iofnt ventures.'Tn Wav 1983 the Ctiinese
government decided to grant tax cuts and other preferential
82':-;
treatment to Joint ventures using Chinese and foreign
investment*
Import- duties: and industrial and commercial tax are to
be exempted for the follouing items: machinery, equipment
and other materials imported by foreign investors as part
of their share of capital; machinery,, equipment and other
materials imported by joint ventures uith registered capi->
tal; and equipment and supplies uthich are not available
in China and are imported as additional capital as covered
by joint venture contracts.
Import duties and industrial and commercial tax can also
be exempted on raw materials, auxiliary materials, parts
and components and packaging materials imported for manu
facturing export products*
Imports of key accessary instruments and equipment luhich
accompany advanced technology to upgrade China's small and
medium enterprises may he free from the industrial and com
mercial tax.
The tax on profits earned by foreign businessmen uho
establish joint ventures in China's underdeveloped and
distant areas or uiho start low-profit agriculture or
forestry ventures are to be reduced by 15 to 30 per cent
over the ten years beyond the first five years when they
are exempt from paying any tax or their tax is greatly
reduced.
The decision, also provides that income tax is to be ex
empted for joint ventures in. the first two profit-making
years, and a 50 per cent reduction is to be alloitted in the
third year,(46) These provisions have contradicted
the stipulations provided in China's 19Bp Joint
Venture Income Tax Law, which stated that income tax exemp
tion for joint ventures was in the first profit—making
year and that allowance of a 50 per cent reduction was
granted in the second and third years. Such contradiction
was handled later by the Decision on Revision of the Income
Tax Lawi of the People's Republic, of China on Joint Ventures
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Using Chinese and Foreign Inveatment, which was made by the
Second Session, of the Standing Committee of the Sixth
National People's Congress on September 2, 19B3, Accor
ding to this Decision, income tax will be exempted for
joint ventures in the first two profit-making years, and
a 50 per cent reduction will be allowed in the third,
fourth and fifth years,(47)
Finally, the decision states that the Chinese government
allows increases in the proportion for domestic sale of
products made by joint ventures and urgently needed by the
country, and' products that China has to import,
(5) JVL's Implementing Regulations. On September, 20, 1983,
the State Council of the People's Republic of China promul
gated the Regulations for the Implementation of the Law of
the People's Republic of China on Joint Ventures Using
Chinese and Foreign Investment, which cover all aspects
of Chinese-foreign joint ventures from application proce
dures to pricing, and most importantly, the opening of the
domestic market and the adoption of more flexible taxation
policies for these enterprises.
The most important change the regulations have brought
about is the proper opening of the domestic market to the
joint ventures. This differs from the Article 9 of the JVL,
which briefly states that a joint venture is encouraged to
market its products outside China,
Really, a joint venture must export a certain amount of
its products to earn some foreign exchange to balance its
foreign exchange payments, and to con&tantly improve the
quality of its products and management through the compe
tition on the international market* However, the JVL's Imp
lementing Regulations indicate that the Chinese government
does not mechanically demand that all joint ventures market
the major part of their products abroad or balance their
foreign exchange receipts and payments. Items produced
through joint ventures that China urgently needs or imports
for her modernization drive can be sold chiefly on the
Chinese market,(4B) Under these circumstances, any shortage
of foreign exchange of a Joint venture uiil he offset by
the superior department in. charge of the Chinese partici
pant in the uentureot the department mhich originally
gave approval to the venture through adjustment of its
retaining quota of fx)reign exchange.
j
The taxation policy is further relaxed in comparison uith :
the tax cuts decision made by the Chinese government in r^ay
1983. According to the Article 7-2 of the JA/L's Implementing
Regulations, a joint venture can apply for an exemption
from industrial and commercial tax for a certain period
uhen it has difficulty in paying this tax in the early
days of production.
In addition, the regulations provide that favourable
treatment tuith regard to customs duty on imported machi
nery, equipment, parts and other materials should be given
to a joint venture when it is first set up or when it wants
to expand.
3) Third period (.Jan.1984 - ^ In January and
February 1984, Deng Xiaoping, Chairman of the Central Advi
sory Commission of CPC, made his trip to the Shenzhen and
Xiamen Special Economic Zones. During his inspection tour
of the Shenzhen special zone, Deng said, "The development
of Shenzhen and its experience prove that our policy for
setting up ths special economic zone is correct," (49) After
his inspection tour of the Xiamen special zone, Deng said
that China should implement her open policy on a broader
scale instead of retreating from it,(50)
Following Deng's inspection tour of the special economic
zones, China came into her third period of encouraging and
protecting foreign investment in China, By the end of 1985,
the CPC successively made two decisions! Decision to opein ^
14 more coastal cities and hainan Island, and Decision on
reforming economic structure; and ortp proposal: Proposal
for the 7th Five-Year Plan for national economic and social
development. All the three documents accelerated China's
foreign investment legislation, and play a guiding role
in the continuation of the promotion of foreign investment
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in China,
(1 ) Decision to open more coastal cities and Hainan
Island. On April B, 1984, an important forum closed in Bei-
jing. This 12-day forum was jointly convened by the Secre- i
tariat of the CPC Central Committee and China's State Coun
cil, According to a new. policy towards foreign investors,
advanced by Deng Xiaoping., Chairman: of the Central Advisory
Commission of CPC, the forum decided to open 14 more coas- ;
tal cities and Hainan^Island to the outside world.
The 14 cities are Dalin, Qinhuangdao, Tianjin, Yantai,
Qingdao, Lianyungang,. Nantong, Shanghai, Ningbo, lilenzhou,
Fuzhou, Guangzhou,. Zhanjiang and Beihai (see map), situated
along the coast from north to south China. Together with
the four special economic zones opened earlier - Shenzhen,
Zhuhai, Shantou and Xiamen - these cities will be centres
of foreign economic activities,,
1. Qinhuangdao 8. Shanghai
2. Tianjin 9. Ningbo
3. Daliai'i 10. Wenzhou
4. Yantai 11. Fuzhou
5. Qingdac 12. Guangzhou
6. Lianyungang 13. Zhanjiang
7. N:antonci liS. Beihai
In order to increase the economic and technological ex
change with foreign countries and cxeate better conditions
for Investment, the forum also decided to adopt the follow^
8B'
ing major policies and measures in the 14 coastal cities
and. the Hainan. Island.
First, these cities and island have greater pomer to
examine and approve construction of projects financed by
foreign capital*. Tianjin and Shanghai have the pouier to
approve projects each costing no more than U,S,$30 million|
Dalian, and Guangzhou have the pottier. to approve projects of
less than U»S»$1Q million each; and other cities and Hainan
Island may approve projects involuing less than U.S.$5
million each. With regard to nonproductive projects, city
authorities have the power to examine and approve projects
which use foreign investment, locally raised funds and im
ported equipment and which do not fall under state planning
regardless of the amount, of investment..
Acting on the above—mentioned prescribed limits of pow;er,
the city and island authorities may examine and approve
the projects using foreign capital.^ They may also approve
the Import of related equlpm.ent, dispatch study delegations
abroad, host business talks and reach agreements with
foreign companies^
Second, the Chinese government actively support these
cities and island in using foreign capital to import
advanced technology to upgrade their old enterprises. For
instance, customs duties, industrial and commercial tax
on imported products are exempted prior to 199D on the
import of key equipment and other materials necessary for
technical transformation which cannot be readily obtained
In China,
Third. Foreign investors who have truly provided China
with advanced technology will be allowed to sell a certain
amount or their, goods, in the domestic market.
Fourth, the Chinese government aittes,preferential treat
ment to those business people who come to these cities and
island to set up enterprises with their own funds. If
foreign investors set up technology-and-knowledge-intensive
productive projects, energy and communications projects
or projects involuing an investment of more than U.S.S30
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million, -thay will pay only 15 per cenl income tax uilth
approval from the department concerned.
As for those projects uihich do not qualify for the tax
reduction but inuolue machine-building, electronics, metal
lurgy, chemicals, building materials, light industry, tex
tiles, packaging, medical equipment, pharmaceuticals, cons
truction, agriculture, forestry, animal husbandry, aqua-
culture and related processing industries, the foreign
investors may pay 80 per cent of the normal income tax if
the projects are established in the old city districts.
Customs duWes, industrial and commercial tax will all be
exempted from the production and management equipment and
building materials imported as investment by joint ventures,
co-operative enterprises and wholly owned foreign enter
prises. Exempted items include raw materials and semi- n.
finished products, components, spare parts and packaging
materials imported for producing export products. Also
exempted items are communications and office equipment
imported for the foreign enterprises. Those foreign compa
nies which set up enterprises or research institutes in the '
economic and; technological development areas in these i
cities and. island, besides enjoying all the preferential
treatment provided for investors in the old urban districts
pay only 15 per cent income tax, When remitting their legal
profits home, the foreign investors may be exempted from
paying the usual income tax equivalent to 10 per cent of
their remittance.
In addition, according to the forum^s decision, the proce-;
dures- f^r entry and exit of foreign business people who
come to these cities and island on study tours or for busi
ness talks will be simplified to make things convenient
for them.
The decision to open 14 more coastal cities and Hainan
Island accelerate the foreign investment in China, Accor
ding to Gu I*lu, member of the Secretariat of the CPC Cen
tral Committee and State Councillor, in the first nine
months alone after the opening of the 14 cities was announ
ced,. 420 foreign investment contracts were signed for pro
jects in: the 14 cities. The total investment amounted to
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tJ»S»^S8BQ million, or 1.5 times the total investment in the
preuious five years, since the Third Plenum of the 11th CPC
Central Committee held in December 1978.(51)
InCIarch 1985 China opened three more coastal areas for
foreign investments^. The three new regions are the Chang-
jiang (Yangtze) and Zhujiang (Pearl) river deltas and the
Xiamen^Zhangzhou-Quanzhou triangle in southern Fujian Pro
vince,
The three neuily opened regions follow economic policies
similar to those implemented in the 14 coastal cities and
Hainan Island,
-*(^2) Decision on reforming economic structure. On October
20, 1984, the Third Plenum of the 12th CPC Central Committee
adopted the Decision of tKe Central Committee of the Com
munist Party of China on Reform of the Economic Structure,
This is another important step since the policy to emphasi
ze the country's modernization drive was adopted at the end
of 197B and success has been achieved in rural reforms in
the last few years,.
The decision.sums up the experience of urban and rural
economic reforms in the past few years and advances the
tasks and ways and means for the reform of the whole econo
mic structure, with- the focus on the urban economy.
The Oecislon.^ on reforming economic struucture is also ano-
their important step towards maintaining the policy of
opening to the outside world and guiding the encouragement
of foreign investment in China, It emphasizes that the pro
ductive forces including science and technology in our timeg
are developing ever faster, international economic and tech
nological ties, are very close, and T*^tajstolr«eElusion can
not lead to modernization,®(52)
The decision states that since the Third Plenum of the
11th CPC Central Committee, China has taken opening to the
outside world to be a long-term, basic state policy, a
strategic measure for accelerating socialist moderniza
tion, Practice has already proued that the open policy is
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correct* Therefore,; the Chinese gouerncnent u£ll continue
to pursue flexible policies, reform the foreign trade
structure In line btith the principle of both arousing the
enthusiasm of all quarters and. developing a unified approa
ch in the external dealings, and expand economic and tech
nological exchanges and co-operation with other countries,
strive for the success of the special economic zones and
open more coastal cities*
In addition, the decision believes that using foreign
funds and attracting foreign businessmen for joint ven
tures, co-operative management or exclusive investment in
enterprises are also a necessary and beneficial complement
to China's socialist economy. So China will strive to
obtain foreign aid, learn all that is beneficial from other
countries, usje both, domestic and foreign resources, expand
domestic and fx>reign markets, and develop foreign economic
relations with other countries,
' (3) Proposal for the Seventh Five-Year Plan. China's eco
nomy is a planned economy. This planned economy is fulfil
led mainly through the Five—Year Plan andl the annual plan
for national economic and social development* In general,
a Five-Year Plan, must be proposed by the Party Central
Committee,. Once the proposal is adopted by the CPC's Natio
nal Conference, the State Council will use it as the basis
for drafting the plan, which will be submitted to the
National People's Congress for deliberation and approval.
The plan will then go into effect. And the State Council
has responsibility for its implementation,.
On September 23, 1985, the CPC's l^aUonai Conference
adopted the Proposal of the Party Central Committee for the
Seventh Five-Year Plan. 0986-90) for National Economic
and Social Development,. Ti)is document was drawn up after
a year of deliberation: under the direction of the Secre
tariat of the CPC Central Committee and the State Council,
It contains the guiding ideology for China's economic pro
gramme during the period of the Seventh Five-Year Plan and
its objectives; the basic, strategy and major policy measu
res for economic, and. social development; and suggestions
for economic structural reform and steps for its implement-
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tlon. All these main contents represent the culmination
of China's experience in socialiajt constructibn, especially
since the Third Plenum of the 11th CPC Central Committee*
and embody the decision on reform of the economic structure
made by the Third Plenum of the 12th CPC Central Committee
in October 1984,
The proposal pays special attention to the policy of
opening to the outside uorld. It states that open policy
'!is China's basic national policy."(53) During the period
of the Seventh Fiue-Year Plan China uill further promote
trade and technological exchange with all other countries,
both developed and: developing, in accordance with the prln"'
ciplea of independence, equality and mutual benefit.
tilith regard to the foreign investment, the dbcument says
that China continues, during, the period of the Seventh
Five-Year Plan^ to welcome foreign tLompanies,^ enterprises,
other economic entities or individuals intending to engage
in joint ventures or co-operative enterprises with the
Chinese companies, enterprises or other economic entities
or to launch ventures exclusively ulth their ouin invest
ment, especially those tuhich require intensive technology
and are mainly intended to earn foreign exchange through
exports. The proposal announced that the Chinese government
continues to provide protection to foreign Investment in
China and that the State continues, to improve laws and
regulations concerning foreign nationals and firms in
order to make investment more attractive to foreigners^
Speaking of the special economic zones, and other open
coastal cities and areas^ the proposal indicates that they
have the exceptionally important tasks of expanding import
and export, trade, using foreign investment, funds and
importing technology. It promises that China will continue
tb apply special policies, and flexible measures in Guang
dong and Fujian-Provinces and other open coastal cities,
island and areas«
The CPC's. Proposal for the Seventh Five-Year Plan had
been accepted by the State Council and the National Peo
ple's Congress of the People's Republic of China, After
91 ^ .
several revisions, on April 12, 1986, the Fourth Session
of the Sixth National People's Congress adopted the
Seventh Five-Year Plan drafted by the State Council on
the basis of the CPC's Proposal. It is expected that
the new Fiue-Year Plan may have a tremendous impact on
achieving the goals set for the year 2DD0, including the
adoption of the policy of opening to the outside world
and the encouragement and protection of foreign investment
in China.
3, Open policy mill not change
We discussed earlier the guiding role played by the
CPC's open policy in encouraging and protecting foreign
investment in China. Will this policy remain consistent?
Occasionally some people are in doubt about that,(5A)
In my opinion, the CPC's open policy will not cahnge,
be cause,
firstly, both the domestic and international situations
I mentioned earlier, and upon which the CPC decided to
adopt the open policy do not change. The CPC's open •
policy will continue so long as these situations exist;
secondly, China has succeeded in absorbing foreign
investment in the past few years,(55) Facts have proved
that the CPC's policy of opening to the outside world
is correct.(5B) So long as a policy proved to be corrected,
it will continue;
thirdly, in the past few years,, the CPC has succeeded
in achieving the succession of new cadres to veteran,
and this provides the organizational guarantee for the
continuity and consistency of the CPC's domestic and
foreign policies such as independence, democracy,
legality, opening to the outside world, and invigorating
the domestic economy, etc.(57)
finally, as Deng Xiaoping said.: To open to the world
is a fundamental policy for China. If there is to be
- .r--
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any change in the policy, it will be that China*s doors
will be opened even wider. Otherwise, the Chinese people
will not agree, (58): Deng also said that the open policy
will not change during the century or during the first
half of the next century. It would even be difficult
to change 5D years after that. With the development of
economic relations and trade between China and other
countries, the open policy will remain unchanged, even
if some people might want to see it changed.(59)
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Chapter 3
Alien's Civil Status in China
With regard to the legal protection of foreign inuestment,
there is- nothing but two subjects to be concerned: the first
one is the inuestors* personal protection and the second one
is the inuestors' property protection. Around these tuio
subjects many problems dessrve to be discussed. Among others
the basic one should be the problem concerning alien's civil
status, or rather, the treatment of aliens^ upon uhich the
other legal problems regarding the protection of foreign
investment are set forth.
Since 1978, China has adopted the policy of opening to the
outside uiorld, according to uhich the foreigners, are welcome
to inues-t in China. This brought about a number of questions
on the legal protection of foreign inuestment in C^hina. As a
universal phenomenon, the alien's civil status in China should
also be regarded as the basic problem,in respect of the legal
protection of foreign investment in. China.
Considering the importance of the problem concerning the
treatment of aliens, this chapter will be consacrated to touch,
as briefly as possible, the alien's civil statua in China,
A, Alien's civil status in general
Alien's civil status, is the question of foreign persons',
both netural and legal,, enjoyment of the civil rights. It is
the premise of the legal relationship between the host country
and foreignera in respect to the foreign civil and economic
affairs.
As a general rule, the alien's civil status is determined
and regulated by municipal legislation and international
txeatiea. Often, the municipal legislation fixes, the general
legal position of the aliens, whil.e the international treaties
provide the concrete and detailed principles governing the
treatment of aliens.
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In both the municipal legislation and the international 1
treaties, a general principle is found that''in respect
of civil, social and economic rights the aliens are practically
placed on the same footing of equality as nationals. The
aliens, once admitted to enter the country, are to enjoy the
rights necessary for life, liberty, property and security
of person and the right of appeal to territorial courts, and
are entitled to the equal protection of the constitution and
the laws. In addition, they are generally granted the rights
of sojourn, travel, residence, marriage, job, business, trade
and all the rights as protected by the civil law of the State
and as not expressly denied to them, t
In respect of political rights, the aliens are entitled,
in general speaking, to the fundamental freedoms. But they
are not to enjoy the right of voting and are not eligible
for public offices,(1)
The restrictions on the political rights of aliens by the
municipal legislation and sometimes by the international
conventions(2) are necessary and understood, because of the
primacy of the sovereignty and the security of the State,
In today's world, full of contradictions and struggles, no
State could, at the risk of its own security, designate a
foreigner to the defence minister.
The aliens, however, in international practice, are entitled
to participate in the enterprise council, in a board of
directors of a joint venture, for example, in China, Because,
according to Professor F,Rigaux, the right to participate
in the elected assemblies in the bosom of the enterprises
(enterprise council, security and hygienical comsattee)
"se rattache aux droits ^conomiques et sociaux,"(3) Certainly,
the participation in the enterprise council by the aliens
cannot cause the direct and vital danger to the sovereignty
and security of the country, except that they engage in the
secret or defence manufacto.ries.
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The question of ciuil status of aliens is a product of i
economic development and of international intercourse, wMtrh
resulted in the creation of uast co:niinerciai. and other interests
abroad, in the introduction of the fjareign capital and:, _
accordingly,, in the establishment of the civil status by the
national laws and international treaties. Of course, the civil
status given, to the aliens are not changeless, they change
themselves with the development of economy and intercourse, |
After.the Second World War, particularly since the 19B0s
ttthen the former colonial and semi-colonial countries became
independent one after another, international situations, either
political or economic, have changed great deal. In respect to
the world economic relations, the changes are mainly reflected
in the fact'that the confrontation was replaced by dialogue;
isolation, was. replaced by integration^ and the separation was
i
replaced by co—operation, including North—Worth, South—South,
North-South co—operations, and the co-operations between the
countries having different economic systems. As a result, the
forms of alien's civil status became more complicated and |
multiple. On the whole, the treatment of aliens in todayfs •
world economic relations may be classified into three principal
kinds of forms: classification treatment,(4) national treatment,
and the most-favoured-nation treatment. Such multiformity is
concretely embodied in the municipal legislations, in j
international treaties and in various international and
regional economic relationships. Likewise, such multiformity
is reflected in China's national legislations and in China's
treaties and economic relationships with foreign countries
and communities. This problem will be discussed later in
the chapter^
B. Historical survey
China is a country with a very early civilisation and a
long and rich history. In China,, people used to divide the
Chinese society into the following periods: primitive commune,
slave society, feudal society, semi-colonial and semi-feudal
society, and the New China period. In the course of the long
society development, the treatments granted to aliens by the
Chinese government in different periods are various and
complicated. Below, alien's, civil status in China in three
historical periods are to be discussed.
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1 , dull status of aliens in China's slave society
In China, the problem of alien's treatment began to exist
:slnce China's slave society. In the period of China's primitive
commune, when people lived in small family groups and were
still at the louiest stages of development, there were yet
no signs of the existence of the state. Because of non
existence of the state during that time, there was,
therefore, no question of alien's civil status in China.
With the development of Chinese society from primitive
commune to slave society, the private property, the
classes, the state and the law appeared, and then began
the problem of alien's treatment in China»
Over the time of China's slave society, aliens. In general
speaking, were in a position of non right. The state,
dominated by the slaveowner class, considered the foreign
persons as its enemiea, and gave them the.^ non right treatment.
This treatment resulted in that the aliens could not have the
civil relationships with the local persons and, therefx)re,
there were not, at that time, the normal intercours:e between
nationals and aliens. This situation was similar to that of
classical Greece, Rome and Egypt where the captures could
be sold at the market, and the foreigners were regarded as
unhealthy persons and people could punish them on behalf of
the God. (5) However,, unlike the city states of the archaic
and classical Greece and Rome, the foreign states called in
China's slavs society Is in reality the tribes dominated by
the national minorities belonging later to China herself,
and the foreigners called then are in fact the persons living
in the minority areas beside the Hans. Over the Shang and
Zhou Dynasties (about 17th - 256 B.C.), the minorities living
around were regarded as. the "yl", "barbarians", and they
have not enjoyed the civil rights in the territories of the
Dynasties^
2. Civil status of aliens in China's feudal society
The change from slave period to feudal period Is a great
progress. In slaveowning society, the slave enjoyed no rights
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whatever and waa not regarded as Uie human being; while in
feudal society the peasant was not regarded as the direct
property of the landlord. The peasant,, tied to the soil,
could work a definite number of days for himself on the plot
assigned to him by the landlord, and on the other days for
his lord. He could, so to speak, belong to himself to a
certain extent.
Although the feudal society had already a greater element
of development of trade and industry, the rural economy and
the cloaed-door policy were the main characteristics of this
period. These situations decided that the aliens were in a
position of non right.f In Europe,, for example, in the Middle
Ages, the f-oreign persons have not. enjoyed the civil rights,
except that the king of state gave them the licence or the
grace permitting, them to conduct the business. If not, they
were not entitled to do something. Until the French Revolution,
a foreigner bad no right to reserve his heritage in France,(6)
In China, the situation was little different. From Western
Han Dynasty (206 B,C, - 2A A.D.)(7) when China entered into
the feudal society to 1B40 when.took place the Opium War,
alien's civil status in China evolved through two different
sub-periods. Each period had its own characteristics,
1) First sub-period The fXrst aub-period is a period
when the foreigners were entitled to enjoy some tights under
the emperora' mercy. This period lasted perhaps from Western
Han till the early years of the Ming Dynasty (l36B - 164A).
During this time, the Chinese government adopted in principle
an open policy towards foreign affairs, permitting, for example,
the foreigners to travel, trade and reside in the territories
of China, The persons, properties and other legitimate
activities of foreigners were protected under the mercy system
and foreign merchant's legal dues collected and paid into
the Imperial Treasury were about nothing. According to the
history, during the Tang Dynasty (618 - 907), the relirious
missionaries from the Arab World and other countries were
received with due consideration by Chinese officials and
people, and were allowed to preach and practice the Christian
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religion. Foreign traders, including Arabs^ Persians, and
Indians prospered In Chinese ports. And many Japanese students
came to Changan Cnou Xian)(8) which uas China's capital for
many centuries. At one time of the Tang Dynasty, Changan had
"between four and five thousand foreign residents",(9) the
city became a centre for international trade and cultural
intercourse.
In the early years of the Ming Dynasty, the overseas trade
reached a new high level, Portuguese trading ships arrived in
Guangdong in 1516 and inaugurated a sea route between China
and Europe^ Spanish traders^ who came in 1557, uiere followed
by the Dutch in 1B0B and the English in 1537,(l0)ln general,
the foreign traders were treated favourably.
Excepting the rights to travel, trade and reside in China,
the foreigners also enjoyed at that time the high treatment
concerning the political rights. For example, in 1275, Marco
Polo, a Venetian, arrived in China and spent fifteen years
in the service of the Yuan Dynasty (1271 - 1368), He was
appointed to be the governor of Yangzhou city during three
years.
2) Second sub-period The second sub—period is a period
when the Chinese feudal Dynasties adopted the "closed—door"
policy towards foreign affairs. This time lasted in general
from the closing years of l^ing Dynasty to 1840 when took
place the Opium War.
The closed-door policy adopted by the Chinese feudal Dynasties,
at that time was caused by two main reasons: the first is
fear, fearful of the colonialists' gunboat policy (particularly
for the Pling Dynasty); and the second is pride, pride in
China*s vast territory,, rich resources, 1argp jn^
long history (particularly for the Qing Dynasty)»
In 1518 the Portuguese fired upon the Guangzhou city in order
to further open the door for its trading ships. In 1537 the Por
tuguese occupied the Macao by fire and siuord, and then enjoyed
for a long time the monopoly of the China trade. The Portuguese's
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such a gunboat policy resulted in the closed-door policy adopted
by the I'iing uynasty in the last years of its domination.
In iBAA the Idling Dynasty ended. (11) The Qing DynaSty continued
to adopt tne closed-door policy.
In 1BB5 the British opened a trading establishment called later
" factory " in Guangzhou, and the East India Company began to
extend its activities into China. In 1793 Lord I'lacartney arrived
in China as a special envoy, seeking permission for British mer
chants to trade at the ports of Zhoushan, iviingbo and Jianjin,
This was refused by the Qing emperor. The Qing government, being
anxious of maintain its feudal rule intact on the one hand, ta
king pride in the vast territory and rich resources of China on
the other, adopted a strict closed-door policy towards foreign
trade, which was only permitted in the port of Guangzhou, and
foreign traders were required to carry on business through the
medium of a mere handful of merchants, known as the Co-hong ( a
kind of guild ). At that time the foreigners were standing about
in a position' of nbn right treatment. Closed in the " Shang guan "
( business building ) in Guangzhou, foreigners were entitled
to go out only three days a month. If not, they should not be
permitted to conduct their business. The Chinese man could not
be employed by the foreigners, could not borrow money from the
foreigners, and the foreign ladies were prohibited from coming
into the centre of Guangzhou city. In 1831 a few Americans ar
rived in buangzhou for their business, their wives came into a
market from ignorance of the relevant prohibitions, but they
were driven out.
fj
Although the restrictive measures taken by the Qing Dynasty,
the arrival of foreigners in China became more and more frequent.
China, being a vast country with a large population and immense
natural resources, as regarded as an ideal market of the turopean
capitalists who, during the second half of the IBth century sought
to extend their commercial activities. Ultimately, the foreign
penetration of this potential market led to the outbreak of the
Opium War in 1 BAD, when the British aggressors used guns to
force open the door of China. The Opium War marked the
beginning of China's semi-colonial and semi—feudal society
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in uhich nationals, of the foreign powers obtained etnilateral
rights and privileges in China»
3, Civil status of aliens in China's semi-colonial
and semi-feudal period (Opium li/ar - Sept. 1949)
The Dpiuim War of 1840-42 had finished by the defeat of
Chinese side and because of this a series of unequal treaties
imposed upon China were signed in the nineteenth and early
twentieth centuries, which forced China to accept consular
jurisdiction Cextraterritoriality), restrictive tariff
regulations., foreign concessions and settlements, and the
unilateral most-^fauoured-nation treatment, etc. All these
were most favourable to the foreign powers concerned, but
extremely detrimental to China's national sovereignty,
territorial, judicial and administrative integrity, aa well
as economic and industrial development,
l) Wanking Treaty and other unequal treaties International
treaties can be classified into equal treaties and unequal
treaties, "Equal treaties are treaties concluded on the feasis
of equality between the parties; unequal treaties are those
which do not fulfill this elementary requirement (and) ,,, are
not legally binding."(l2)China's treaties, signed with foreign
powers in the nineteenth and early twentieth centuries were
unequal in nature, unilaterajXy. benefitial. to the latter at
the expense of the former,(13) the Sino—British treaty,
signed in Nanking on August 29, 1842, for the termination
of the Opium War, set the precedent for other states to
impose harsh and humiliating terms on China, Similar provisions
were embodied in the Sino-American and Sino—French treaties
of 1844, and in the Sino-British, Sino-French, Sino-U.S, and:
Sino-Russian Treaties of Tientsin which were signed on June
26, 1858,
(l) Wanking Treaty, Due to the failure of Chinese in the
Opium War, the government of the Qing Dynasty was obliged to
conclude with British government the Nanking Treaty on
August 29, 1842, In accordance with this treaty, HongKong
was officially ceded, China was forced to an indemnity of
21,000,000 silver dollars, and the five ports of Guangzhou,
1D2
Xiamen, Fuzhou, Ninbo and Shanghai uere opened to foreign
trade. The treaty further stipulated that the tariff rates
on Chinese imports and exports must be jointly agreed upon
by China and Britain, These prowisiions, which began to breach
China's customs autonomy, together with the General Regulations
issued in 10A3 governing the opening of the flue ports and
granting of consular jurisdiction and special privileges
covered fay other documents(14), seriously impaired China's
national sovereignty,
(2) 5ino~American and Sino~French Treaties of 1844. In the
wake of Britain, the United States and France exacted also
the rights and privileges from China. The United States,
which had played the role of accomplice in British military
aggression against China, forced the Qing government to sign
the Sino-American Treaty of Wanghia 1B44^(t-5) This treaty,
following the general lines of the Nanking Treaty, embodied
more details on commercial relations at the Chinese ports
opened for foreign trade. The most-favoured-nation treatment
was stipulated(Art.2), the consular jurisdiction was explicitly
granted,(IB) and the uniform tariff and other rights and
privileges were either expressly provided for in the treaty
or automatically extented to the Americans through application
of the most-favoured-nation, clause.
Soon after the signing of the Treaty of Wanghia, the Sino-
French Treaty of Wampoa!wa^ sighed, which was a copy of the
Sino-British and Sino-American treaties,
(3) Treaties of Tientsin. In 1858, China was compelled to
sign treaties with the four powers; Russia on June 13; the
United States on June 18; England on June 26; and France on
June 27. Through application of the most-favoured-nation
clause and with minor variations, the four treaties of Tientsin
incorporated the essentials of the existing treaties and
conferred upon foreign powers the new privileges, including
residence of foreign envoys at the Capital, opening of the
six coastal cities of Nuzhuang, Dengzhou, Tainan, Danshui,
Chaozhou and Qiongzhou, and four cities along the Changjing
(Yang-tsze) River, Hankou, Jiujiang, Nanjing and Zhenjiang
as trading ports, permissiotn-for foreigners to be appointed
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in the customs service, (17.^'permission for foreigners to
travel and carry on trade In the interior of China, toleration
of the Christian religion, and opening of Chinese inland
waters to navigation by vessels under the foreign flag. In
addition, the Sino-British Treaty of Tientsin fixed the
China's customs tariff at a flat of 5^ ad valorenr and provided
that the foreign merchants, desiring to convey produce
purchased inland to a port or to convey imports from a port
to an inland market, might clear his goods of all transit
duties by a single payment of two and a half per cent. It
was further agreed that as regards to duties, internal
charges or taxes upon goods imported or exported by them,
British subjects should enjoy national and most-favoured-
nation treatment,(l8)i
2) Consular .jurisdiction In international law it is
a fundamental principle that the territorial sovereign
exercises supreme power over all the people, nationals or
aliens excepting the persons enjoying the diplomatic immunities,
living within the limits of the territory. The consular
jurisdiction impaired nevertheless the supreme power of the
territorial sovereign to the extent that aliens who enjoyed
this special privilege were exempt from the jurisdiction of
its law and tribunals; and it conferred upon the privileged
State the right to extend its jurisdiction over the realm of
another State and to exercise jurisdiction of its own law
over its nationals through its consular and diplomatic
offices or through the establishment of consular and other
exterritorial courts.
Originally, the consular jurisdiction was imposed by
U/estern powers on several countries in Asia and Africa on
the ground of their fundamental differences of legal and
judicial systems, (1.9) The practice was entirely unilateral in
nature, because '€he tilest never had the intention to reciprocate
the same privileges to nationals of the granting states.
In China, the consular jurisdiction was firist expressed in
Article XIII of the General Regulations issued in 1843
governing the opening of the five ports and granting of
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consular jurisdiction, which stated that "Regarding the
punishment of English criminals, the English Gouernment will
enact the laws necessary to attain that end, and the Consul
will be empowered to put them in force; and regarding the
punishment of Chinese criminals, these will be tried and
punished by their own laws..."(20) From 18A3 to 1943 when
China concluded with fuareign.powers the treaties for the
relinquishment of extraterritorial rights in China, there
were altogether twenty countries which had enjoyed the
consular jurisdiction in China, including. Austria, Hungary
andi Germany which lost the privilege after World War I,
and Russia whose extraterritorial right in China was virtually
terminated after the October Revolution and formally
relinquished by the Sino-Soviet Agreement of 1924.
Under the consular jurisdiction system, Great Britain and
the U»S..A, established at that time the special courts in the
territory of China; France and Italy had each a special judge
for China; Japan assigned consular judges to the consulates^
general at Mul<den(now Mudanjian), Tientsin(now Tianjin),
Shanghai and TsingtaoCnow Qingdao); and Norway had a consular
judge at Shanghai» Apart from these, the consuls of all the
powers concerned, general speaking, were authorized to
exercise extraterritorial jurisdiction in courts known as
consular courts. The laws applied in the consular courts
were the laws of the States exercising consular jurisdiction
sawe rights of realty which were determined according to
lex situs. In mixed cases between a Chinese defendant and a
foreign plaintiff, it was the practice to allow a foreign
assessor to attend the trials:*
Under the consular jurisdiction system, the extraterritorial
aliens enjoyed., in the treaty ports and other ports, the
right to residence, trade, industry,, manufacture and pursuit
of any other professions, and, for these putposes, they might
rent or buy houses., lease land,, and construct buildings,
warehouses, churches, hospitals and cemeteries. In the
interior of China, they could travel for pleasure or business
only under passports issued by their consuls and countersigned
by the Chinese local authorities.
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In addition, the extraterritorial aliens enjoyed the
protection of trade-marks and the privilege of the exclusive
use of trade-marks for a period of twenty years from the date
of registration, and the protection of. copyrights, of which
the period could last ten year from the date of registration.
It should also be noted that foreign corporations in China
were entitled to enjoy the consular jurisdiction as natural
persons and were generally not bound by Chinese laws.. Their
extensive activities in commercial and industrial fields
further impaired China's national economy.
The consular jurisdiction system, which greatly undermined
China's national sovereignty, lasted in China one hundred
years. After 1943 all the States enjoying this privilege
formally relinquished, one after another, their extraterritorial
rights in China,(21) However, the unilateral rights and
privileges enjoyed by foreign powers were completely
terminated only after 1949 when the People*s Republic was
foundedi: C22) This question, will be concerned later in the
chapter.
3) Restrictive tariff regulations Tariff is a tax levied
by a government on imports or occasionally exports for
purposes of support of the balance of payments, protection
of national industry, and the raising of revenue,(1B) Every
sovereign State has the right to fix its own tariff, or to
conclude tariff treaties, at its own free will, with other
countries on the basis of. equality and reciprocity. Any
unilateral restriction, of customs duties on one Sta te for
the benefit of others under f^orced circumstances is detrimental
to the national sovereignty and administrative integrity of
that State, (23) Contrary to the principle of equity and
justice, foreign powers had imposed on China a low-rate uniform
tariff for a century, which ssJciously destroyed the development
of China's national economy,(24)
As mentioned earlier, while the Sino-British Treaty of
Nanking stipulated that the tariff rates on Chinese imports
and exports must, be jointly agreed upon by China and
1.06,
Britain(Art»X); the Sino-British Treaty of Tientsin fixed
China's customs tariff at a flat of-S% ad vaiorerrij for both
imports and expotts(,Art,XX\/I)^ Similar provisions of the
so-called "Tariff Rules" were incorporated in the treaties
of Tientsin with other countries in 1B5B. Non-signatories
of these treaties were entitled to the same treatment through
the application of the most-fawoured-nation clause.
In 1928 China concluded with foreign.powers the treaties
restoring to China the right of tariff autonomy,(25) However,
at the time of signing the treaties with Great Britain and
France, the Chinese gpvernment waa compelled to accept the
following conditions: (1) ad v/alorem rates of duty must be the
maximum rates to be levied on British goods;(25) (2) minimum
tariff on certain merchandise exported to France;(27)
(3) British subjects should enjoy national and most-fauoured-
nation treatment as regards, duties, internal charges or taxes
upon goods imported or exported by them; (28) and (4) China
must abolish likin(Chinese system of levying different forms
of inland taxation), native customs dues, coast—trade duties,
and all other taxes on imported goods whether levied in
transit or on arrival at destination,(2B) ,
Restrictive tariff regulations provided for in several
unequal treaties signed by China with foreign powers had
created serious consequences. First, China was deprived of
a substantial portion of revenues otherwise obtainable through
a higher rate of customs duties. Second, the uniform tariff
made it impossible for the Chinese government to encourage
or discourage the import or export of various commodities
by charging differential rates of customs duties. And thirdly,
the foreign powers could use this tariff policy to suffocate
the industrial development and political independence of
China. (30)'
a) Foreign concessions and settlements Foreign concessions
.... . ^
and settlements were urban areas in treaty ports,(31) assigned
by the Chinese authorities as residential quarters for foreign
nationals "for the purpose of carrying on their mercantile
pursuits,"(32) According to professor William L.Tung, the
word "concessions:" applies here to foreign residential areas
only, not to special rights and privileges granted by the
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Chinese government to foreign powers, and their nationals,
such as railuiay construiction and mining interests, (33)
The right of concessions and settlements was g:ranted first
to British subjects in fiue treaty ports when the Great Britain
had forced the Chinese government of Qing Dynasty to sign the
Treaty of Nanking in 1842, It was later extended to nationals
of other countries throtigh the application of the most-
favoured-nation clause,(34) Formally, an area assigned for
foreign residence in the name of a concession or a settlement
was still under Chinese sovereignty^(35) In practice, however,
China's authority in such area was denied in many respects,
including the passage of Chinese police and armed forces and
the right of plenary jurisdiction over her own nationals
residing therein,(36) Although the areas were set apart for
foreign residence "for the purpose of carrying on their
mercantile pursuits," they became, in reality, areas where
foreign powers operated their own courts, police stations,
municipal administration and tax collection offices. Thus,
these concessions and settlements were literally "states within
a State,"(37)
Foreign concessions and settlements were already abolished,.(38
But they are regarded by the Chinese as a symbol of national
humiliation in old China, This feeling resulted in many debates
about the differences between foreign concessions and settlement
in old China and Special Economic Zones established since 1978
when China adopted the policy of opening to the outside world.
This problem will be discussed in Chapter 8,
5) Unilateral most-favoured-nation treatment International
law indicated that the most-favoured-nation treatment is that
one of the contracting parties (for instance State A) grants
certain favourable traetment to a third party, the other
contracting party (State B) will automatically enjoy the same
privilege,(39) In theory, the most-favoured-nation treatment
principle of non discrimination and the
principle of reciprocity, (40) in practice, however^ under, the
unequal treaties imposed upon China by foreign powers in the
nineteenth and early twentieth centuries, foreign powers
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exacted many special rights and privileges, in China through
the application.of the unilateral most—fauoured-nation clause^
The unilateral mos.t-fauoured-nation clause firat appeared
in the Sino-British Supplementary. Treaty of October 8, 1.843,
which stipulated that "should the Emperor hereafter, from any
cause whatever, be pleased to grant additional, priuileges or
immunities to any of the subjects or citizens of such foreign-
countries, the same priuileges. and immunities will be extended
to and enjoyed by British subjects,"(41) Later, similar
provisions were contained by other treaties signed by China
with other foreign powers»(^42) Through the application of the
unilateral most—favoured-nation clause, foreign powers, forced
China to cede and lease strategic parts of her territories,
and assign specific areas in Chinese ports and cities as
foreign concessions and settlements. In addition to territorial
acquisitions,, foreign powers also acquired many unilateral
rights, and priuileges.. in China,, including the stationing of
warships and armed forces, opening of ports and inland
navigation, exercise of consular jurisdiction, enforcement
of uniform tariff, operation of postal agencies and wireless
stations, employment of foreign nationals in charge of
maritime customs and postal administration, as well as
concessions of railway construction, mining, and other
enterprises. Certain powers euen demanded the extension of
the most-favoured-nation treatment to railway loan agreements,
to political and other noncommercial matters,(43)
In international practice, the most—favoured—nation clause
is usually contained in comm^^ercial treaties or trade agreements
concluded between or among, states. That is a normal phenomenon.
The problem is. that such a clause must be based upon, the
principle of non discrimination and the principle of
reciprocity. By lack, of reciprocity, the most-favoured-nation
treatment granted by the unequal treaties signed by China with
foreign powers in. the nineteenth and early twentieth centuries
were unilaterally benefitial to the foreign, powers, at the
expense of China's, national sovereignty,, and territorial,,
judicial and administrative integrity.
S) Sino-Soviet Treaty of 1945 In 1945 the GMomindang
government^ under: the influence of the 194a Yalta ag,reement(44);
!• T09: '
concluded by the United States, the Great Britain and the
Soviet Union, concluded a treaty of. friendship and alliance
and accompanying agreements(45) with the Soviet Union, This
treaty and related documents granted to the Soviet Union the
right of joint administration and possession over the Chinese
Changchun Railway,(46) a naval base in Port Arthur, and special
privileges in the port of Dairen,(A7) By definition, the
Sino-Soviet Treaty of 19A5 and related agreements are unequal .
treaties because the Soviet Union did not grant to China any
reciprocal privileges in respect to Soviet territory.
The Sino-Soviet Treaty of 1945 and related agreements were
abrogated in consequence of the Treaty of Friendship, Alliance,
and Mutual Assistance concluded between the People's Republic
of China and the U,S,S,R, on.February 14, 1950,(48) This new
Treaty provided that after the signing of a peace treaty with
Japan, and in any case not later than the end of 1952, the
Soviet Union would transfer free of charge to the Chinese
government all her rights in the joint administration of the
Changchun Railway, together with the property belonging to
the railway, and would withdraw her troaps from the Port Arthur
naval base. Although the question of Dairen would be examined
after the conclusion of the peace treaty with Japan, the
administration of this important port was turned over to
China under the terms of the treaty,(49)
7) Sino-American Treaty of 1945 On Nov-ember 4, 194B,
the Guomindang government concluded a treaty of friendship,
commerce, and navigation with the United States, This treaty,
perhaps because of its provisions apparently granting the
same treatment to nationals of both contracting parties in
respect to movement, sojourn and settlement, as well as
commercial privileges,(50) was regarded by some scholars as
"a model of equal and reciprocal relationships between China
and foreign powers,»• (51 ) But in the final analysis, the
Sino—American Treaty of 1946 is an unequal treaty. Because,
the verbal reciprocity alone does not make a treaty "equal"
if important political and economic facts are not taken into
consideration. For example, although the Sino—American Treaty
of 1946 stated that the nationals of each Contracting Party
shall enjoy the same treatment as nationals of that State as
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regards (l ) freedom to establish the joint ventures or other
commercial, industrial and financial enterprises; and
(2) freedom to enjoy the rights of ownership or leadership
in these enterprises,(52) these provisions cannot cover up
a fact that in 194B these mas a drastic difference in economic
strength between China and the United States, 01 China was
a backward country dependent upon the United States, and the
Chinese bourgeoisie was extremely weak, "How could the Chinese
bourgeoisie had the ability to establish factories in the
United States, to carry on commerce, and to engage in
scientific and cultural enterprises in order to realize the
rights given to them by the Sino-American Treaty of Friendship,
Commerce and Navigation? Only the American monopolistic
bourgeoisie and its representatives were in a position really
to enjby these rights,"(53)
C, Alien's civil status in China since 1949
On October 1, 1949, the People's Republic of China was
established. This marked the opening of a new epoch in China's
history,
As mentioned earlier, in old China foreign powers exacted
the special rights and privileges of China through application
of the stipulations provided in the unequal treaties imposed
upon China by foreign powers, A significant part of China's
modern industry was owned by foreigners, especially British,
French, Japanese, and American investors,(54^ Immediately
after the founding of the People's Republic, the confiscation
of foreign capital and its transformation into socialist
capital is a key component of China's Reconstruction,
As early as September 1949, on the eve of the founding of
New Qhina, the Chinese People's Political Consultative
Conference CPPCC adopted the Common Program(55) which declared
the abolition of the privileges enjoyed by the imperialists
in China and confiscation of foreign capital for the benefit
of the State's interests(Art.3); protection of the independence
freedom, integrity of territory and sovereignty of the
country(Art.54); and restoration and development of commercial
relations with foreign, governments and peoples on a basis
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of equality and mutual benefit, (Att»57) lifhlle safeguarding the
right of law-abiding aliens in China,(Art.59) and granting
asylum to foreign political refugees,(Art.BO) the Common
Program stressed the utmost importance "to protect the proper
rights and interests of Chinese residing abroad,(Art»58) With
respect to treaties preuiously concluded between the Guomindang
aouernment and.foreign governments, it declared to "recognize,
abrogate, revise, or re-negotiate them according to their
respective contents,"(Art,55)
Tollowing the enactment of the Common Program which was
the Chinese people's great provisional charter prior to the
enactment of China's first Constitution in 1954, some Chinese
local authorities promulgated the ordonnances concerning the
control of aliens. Generally, these ordonnances contained the
following provisions: 1 ) elimination of the influence of the
consular jurisdiction; 2) removal of foreign armies and their
quarters; 3) prohibition of the foreigners from establishing
the stations, press, schools, hospitals and churches and
from carrying arms with them; and 4) nationalization of the
foreign-owned enterprises by various means such as redemption,
transference, take over or confiscation, etc,(56)
By 1952 the privileged position of foreign powers in China
was relatively wiped out,(57) Foreign-owned enterprises were
confiscated; United States Information Agency was forced to
stop operations; and all churches, schools, charitable
institutions, and hospitals which had been supported by
foreign funds were wrested from foreign control,(58)
The confiscation of the foreign capital and the abolition
of the special rights and privileges enjoyed by the foreign
powers during the early years of the People's Republic did
not mean that China did not like establishing the relationship
with foreign countries* On the contrary, the Chinese government
would always, like to establish and develop economic and trade
relations with foreign countries,(59) and to carry out the
scientific and technical cooperations with foreign governments
and peoples on a basis of equality and mutual benefit, (bo)'
Even.in the difficult years, the role of foreign business was
not totally negated, and the foreign trade was regarded as
112
a componant part of China's national deuelopmental policy. (B1 )
This basic attitude towards foreign business and foreign trade
development decided that the Chinese government encourages^
during 38 years since the founding of the People's Republic,
particularly since 1978 when China adopted the policy of
opening to the outside world, foreign persons, both natural
and legal, to come to China for the purpose of doing business,
and gives them a favourable treatment on condition that they
abide by Chinese laws and regulations. This is embodied in
both China's national legislations and China's treaties and
agreements concluded with foreign countries.
1. Alien's civil status under the treaties and agreements
As mentioned earlier, in international practice, the alien's ^
civil status is usually determined and regulated by
international treaties or agreements, both bilateral and
multilateral. This phenomenon is also reflected in China's
treaties and agreements signed with foreign countries. Under
these treaties and agreements, in general speaking, aliens in
China may enjoy the following different kinds of treatment,
'•) National treatment "National treatment" means that
the alien is to be treated in the same manner as a citizen,(62)
This kind of treatment provides an equality of treatment
between foreign-persons, both natural and legal, so privileged
and the nationals of the State which grants this type of
equality.
The national treatment is limited to be applied to the
alien's civil rights. In general speaking, it is frequently
applicable to the establishment, navigation, industrial and
intellectual property such as patents, utility models,
industrial designs, trademarks, service marks, trade names
and the copyright, etc. For example, the Paris Convention
for the protection of industrial property states that nationals
of any countries of the Union shall., as regards to protection
of industrial property, enjoy in all the other countries of
the Union the advantages that their respective laws grant
or will grant to nationals(Art.2). Besides, the Convention
accords the same treatment to nationals of countries outside
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the Union but who are domiciled or who have real and effective
industrial or commercial establishments in the territory of
one of the countries of the Union(Art.3),
In international practice, the national treatment is based i
upon the principle of reciprocity, that is to say, two or
more states give each other the same treatment to their
respective nationals by the treaty or treaties concluded
between or among them. For example. Art.11 (2) of the Treaty ;
of the Benelux Economic Union (1958) provides that the I
nationals of each High Contracting Party "shall enjoy the •
same treatment as nationals of that state as regards:
(a) freedom of movement, sojourn and settlement;
(b) freedom to carry on a trade or occupation, including
the rendering o^ services;
(c) capital transactions;
(d) conditions of employment;
(e) social security benefits;
(f) taxes and charges of any kind;
(,g) exercise of civil rights as well as legal and judicial
protection of their person, individual rights and
interests."(62)
The national treatment is usually realized by the bilateral
agreement. For example, the Treaty of Friendship, Establishment,
and Navigation signed on February 21, t9E1 by the governments
of Belgium and U.S.A. staipulates that Beligians and Belgian
companies are to be accorded national treatment respecting
commercial, industrial, and other activities for gain in the
United States. Companies organized under Belgian law are to
be treated as Belgian companies. Belgian enterprises located
in the United States are to be treated no less favourably
than similar enterprises controlled by U.S. citizens,(53)
Sometimes, the national treatment is realized by the
multilateral conventions. For example, on December 13, 1955,
the member States of the Council of Europe concluded a
regional convention - European Convention on Establishment
setting up the common rules for the treatment accorded to
nationals of each member States in the territory of the
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others. According to this Convention, nationals of any
Contracting Party shall enjoy in the territory of any other
Party treatment equal to that enjoyed by nationals of the
latter Party in respect of the possession and exercise of
private rights, whether personal rights or rights relating
to property(Art.4). Nationals of any Contracting Party shall
enjoy in the territory of any other Party, under the same
conditions as nationals of the latter Party, full legal and
judicial protection of their persons and property and of
their rights and interestsCArt,?). Each Contracting Party
shall authorize nationals of the other Parties to engage in
its territory in any gainful occupation on an equal footing
with its own nationals, unless the said Contracting Party
has cogent economic or social reasons for witholding the
authorization(Art.l 0).
In China, apart from the treaties or agreements concluded
between China and foreign countries concerning the protection
of Industrial property, which give the national treatment
to nationals of each contracting parties, only the treaties
and agreements signed by China with socialist countries
would Like to grant the national treatment to nationals of
the contracting parties,(BA) This phenomenon may be explained
by the fact that China and other socialist countries are
based on the same socio-economic system^ i,e,, socialist
public ownership of the means of production. Under this system,
important industrial, economic, and commercial activities
are carried out by the state—owned enterprises, companies, or
other economic institutions,
2) Host-favoured-nation treatment By the most-favoured-
nation treatment is meant that the contracting parties
undertake to grant one another the same rights as they granted
or will grant to any third State, More precisely, the most-
favoured-nation treatment refers (l ) to the treatment which •
is giranted by the State; (2) to the treatment granted
reciprocally by the contracting States; (3) to the treatment
whose direct beneficiaries shall be nationals, both natural
and legal, vessels or cargos of the contracting States;
(a) to the treatment being within the limits of certain
sectors, in connection with the economic and trade relations,
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and laid down in the agreement itself, such as customs duties,
navigation, transit, transshipment of Imported or exported
goods, etc; (5) to the treatment relating to the rights or
immunities being in comparison with those granted to any third
State; and (b) to the treatment relating to the advantage,
favour or privilege which have been granted or will be granted
to any third State, Here is the schema intending to explain
the meaning of the most-favoured—nation treatment:
Schema 3:,
Agreement
Motes:
A. Donor State;
B. Beneficiary State;
C. Third State.
B, Donor State;
A. Beneficiary State;
C. Third State.
The most-favoured-nation treatment is a clause used widely
in international economic and trade agreements. It is generally
applicable to commercial or economic matters, and it is not
meant for political or other matters.
According to international practice, Wang Yaotian, a Chinese
scholar, once classified the different forms of the most-
favoured-nation clause into four categories:
(1) Unilateral or mutual - the unilateral form grants one
contracting State most-fav.oured-nation treatment while denying
it to the other; the mutual form consists of the reciprocal
grant of most—favoured-nation treatment between contracting
States.
(2) Unlimited or limited - the unlimited form imposes no
restrictions on the scope of the application of the most-
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fauoured-nation clause; the' limited form confines the |
application of the clause to certain specified objects or
territories,
(3) Positive or negative - the positive form requires
either contracting State to undertake to grant the other all
privileges, favours, and immunities it has granted or may
hereafter grant to any other State; the negative form provides
that neither contracting State shall treat the other less
favourably than it does third States,
(4) Simple or complex - the simple form is one which contains
a general statement providing most—favoured—nation treatment;
the complex form defines the right in greater detail and
usually consists of four parts dealing with general purposes,
interpretation, limitations, and exceptions,(65)
The Chinese government criticized the unilateral most-
favoured—nation treatment, and favoured the mutual and limited
forms of most-favoured-nation clauses. In practice, a most-
favDured—nation clause is usually contained in China's treaties
of commerce and navigation and trdae agreements. Generally,
the right is not applied to favours granted in frontier trade
between neighboring States, or to trade between members of
a customs union or any preferential system.
The following are two examples of China's treaties containing
most-favoured—nation clauses,
(1) Sino-Soviet Treaty of Commerce and Navigation, April 23,
1958,(65)
Article 2, The Contracting Parties shall grant each other
most-favoured-nation treatment in all matters relating to
trade, navigation and other economic relations between the
two States,
Article 15, The provisions of this Treaty shall not extend
the rights and advantages which may have been or may hereafter
be granted by either of the Contracting Parties for the
purpose of facilitating frontier trade relations with adjacent I
States in border areas,
(2) Sino—American Agreement on Trade Relations, July 7,
1979,(67)
Article 2,1, With a view to establishing their trade
relations on a nondiscriminatory basis, the Contracting
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Parties shall accord each other most-favoured-nation treatment
with respect to products originating in or destined for the
other Contracting Party, i.e., any advantage, favour, privilege,
or immunity they grant to like products originating in or
destined for any other country or region, in all matters
regarding:
a) Customs duties and charges of all kinds applied to the
import, export, re-export or transit of products, including
the rules, formalities and procedures for collection of such
duties and charges;
b) Rules, formalities and procedures concerning customs
clearance, transit, warehousing and transshipment of imported
and exported products;
c) Taxes and other internal charges levied directly or
indirectly on imported or exported products or services;
d) All laws, regulations and requirements affecting all
aspects of internal sale, purchase, transportation,
distribution or use of imported products; and
e) Administrative formalities for the issuance of import
and export licenses,
3) |yiost-fav.oured-nation treatment with Sino-EEC
relationship China and Western Europe have different
economic systems. But there are no conflicts of fundamental
interests between China and Western Europe, nor are there
mojor obstacles to the development of Sino-West European
relations.
In nay 1975, the Chinese government announced the decision
to establish official relations with the EEC and to appoint
an ambassador to it. At the same time the Chinese authorities
promised to give favourable consideration to the EEC's
proposal that a suitable trade agreement be negotiated between
the two parties to replace the bilateral agreements which
had expired.
On April 3, 1978, the Trade Agreement between the People's
Republic of China and the European Economic Community was
signed in Brussels, which is concluded for a period of five
years with tacit renewal every year. The Agreement is a
non-preferential nature and sets out a number of rules aimed
at promoting trade.
In the Agreement, the parties agree to accord each other
most-favoured—nation treatment in all matters regarding;
(l ) customs duties and charges of all kinds applied to the
import, export or transit of products, including the procedures
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for the collection of such duties or charges; (2) regulations,
procedures and formalities concerning customs clearance,
transit, warehousing and transhipment of products imported
or exported; (3) taxes and other internal charges levied
directly or indirectly on products or services imported or
exported; and (a) administrative formalities for the issue
of import or export licences.
According to the Agreement, however, the above-mentioned
provisions shall not apply in the case ofi (l) advantages
accorded by either Contracting Party to States which together
with it are members of a customs union or free trade area;
(2) advantages accorded by either Contracting Party to
neighbouring countries for the purpose of facilitating
border trade; and (3) measures which either Contracting Party
may take in order to meet its obligations under international
commodity agreements,(58)
Since the establishment of the official relations between
China and the EEC, the Sino-EEC economic and trade relations
have made achievement, although.the EEC does not account for
a large proportion of China*s foreign trade and the Sino-EEC
trade is still below the level it should have reached,(69)
It is expected that China and the EEC may strengthen their
co-operation and establish closer, stable and long-term
economic relations,
2, Alien's civil status under China's national^leQislations
Since the founding of the People's Republic, the Chinese
government has promulgated. In addition to the Constitution,
a series of laws and regulations which determine the civil
status of aliens in.China, Below, some of them will be
selected to be outlined.
1) Constitution Constitution is the fundamental law of
the State, and has the supreme legal authority, China's
Constitution defines the basic systems and the tasks of the
State; establishes the fundamental principles to be followed
in developing diplomatic relations and economic and cultural
exchanges with other countries; and determines the basic
attitude towards foreign nationals in China,
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According to China's Constitution of 1982, the People's
Republic of China protects the legitimate rights and interests
of the foreigners living in her territory, and accords the
right to asylum to foreign nationals who seek refuge in China
"for the political reasons" such as supporting the people's
interests or taking part in the struggle for peace and
democracy, etcCArt,32)»
Since 1978, China has adopted the open policy and permitted
foreign enterprises, other foreign economic organizations or
foreign individuals to invest in China or to undertake various
forms of economic co-operation with Chinese enterprises or
other Chinese economic organizations. China's Constitution
records the open policy adopted by the State and glues the
constitutional recognition to foreign business in China(Art.l8),
2) Law of nationality Aliens, or persons without
nationality, being willing to abide by the Constitution and
laws of People's Republic of China, and fulfiling the
following conditions, may be nationalized with the permission
as the Chinese citizens: (l) being the near relative of
Chinese, i,e», whose fathers or mothers are Chinese, or whose
wives are Chinese; (2) residing in China; or (3) having other
legitimate reasons, for example, as a consequence of eminent
service to China, etc(Art,7),
The procedure of nationalization is as follows; Qualified
aliens shall submit written petitions to the local public
security organ of their respective domicile or residence.
The local public security organ shall then transmit the
said petition to the Ministry of Public Security for approval.
The said Ministry, upon assenting to the applications., shall
issue certificates of nationalization to the applicants,
li/hen once their demands are approved, the. aliens are
nationalized in China, Persons acquiring the nationality of
China should no longer reserve their foreign nationalities,
because China's nationality law does not recognize the dual
nationality(Art,3),
Aliens possessing the nationality of China in the past,
having the legitimate reasons, may re-acquire the nationality
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of China with the permission; persons re-acquiring the
nationality of China should no longer reserve their foreign
nationalities(Art,13).
3) Law on the control of the entry and exit for
forei^ners(7D) The Law of the People*s Republic of China
on the Control of the Entry and Exit for Foreigners was
approved by the 13th Session of the Standing Committee of the
Sixth National People*s Congress on November 22, 1985, and
went into effect on February 1, 198B. This law was enacted
to meet China's open policy and to promote China's international
exchanges. Compared to the P^rovisions for the Management of
Foreigners' Entry, Exit, Transit, Residence and Travel
promulgated by the State Council in 1964, there are substantial
changes in, as well as supplements to, those stipulations
concerning foreigners' residence and travel in China and their
entry and exit procedures,
(l) Entry and Exit Procedures > Under the 19S4 Provisions.,
foreigners were required to apply for exit visas when leaving
China. The new law stipulates that "foreign nationals leaving
China are only required to present valid passports or other re
lated documents(Art.22)-." However, foreigners shall not be allowe
to leave China under the following circumstances: If he (she) is
found to be a defendant in a criminal case, or is a criminal
suspect charged by the public security organs; if he (she) comes
under the notice of the people's court that he (she) has been
involved in an unclosed civil case; and if he (she) has committed
an offence against Chinese law that has not been dealt with and
the competent authorities find it necessary to detain him (her)
for investigation.
The new law also relaxed controls over entry procedures. Forei
gners who are going to enter China shall apply to the Chinese
diplomatic missions, consulates or other organizations in foreign
countries authorized by the Ministry of Foreign Affairs for visas
Under specific circumstances, they may also apply to the designa
ted visa offices. The visa offices in Shanghai, Beijing, Tianjin,
Xiamen, Fuzhou, Dalian, Kunming, Guilin, Hangzhou and other pre
fectures and ports of entry are authorized to issue visas for
foreigners who are going to enter China,
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C2) Foreign investors* residence in ChiniL Under .the Law- on.=
the control of entry and exit for foreigners, foreigners who in
vest in China or are engaged in economic, scientific and techno
logical or cultural co-operation with Chinese enterprises or ins
titutions in accordance with Chinese law "may acquire the status
for long-term or permanent residence, subject to the approval of
the competent authorities of the Chinese government(Art,14), "
This important stipulation in the law indicates China's determi
nation to adhere to the open policy,
(3) Relaxation, of restrictions on travels In the pas±, fx»rel-
gners intending to visit China's inland areas had to apply for
travel permits. To suit her expanded exchanges with other coun
tries, in 1982 China opened 29 cities and counties where foreign
visitors are not required to apply for travel permit. By the end
of 1985 the number of open cities, and counties increased to 1D7,
Another 137 were opened on February 1, 198B, raising the total
number to 24A,(7l) Actually foreigners now can visit most of
China's cities, scenic spots and tourist resorts with only a valid
visa or identification for permanent residence.
According to the law on the control of entry and exit for forei
gners, however, foreigners intending to visit areas which are not
open must still apply for travel permits from the local public
security, organs(Art. 21 ) .
Joint Ventures Law In July 1979 China promulgated
the Law of the People's Republic of China on Joint V/entures
Using Chinese and Foreign Investment (hereinafter referred to
as Joint V/entures Law). This legislation is too brief to
enable western investors to go ahead on many deals with
China, However, it does satisfy on some points.(72) In
particular, it defines the legal status of the joint ventures
using Chinese and foreign investments and established in China,
(1) Chinese-foreign joint ventures are Chinese legal persons.
This may be explained by the following reasons,
a. According to the Joint Ventures Law, the Chinese
government permits, foreign companies, enterprises, other
economic entities or individuals to incorporate themselves
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into joint uentttres tuith Chinese companies, enterprises or
other economic entities on the principle of equality and
mutual benefit and subject to authorization by the Chinese
gouernment(Art.1),r
b. The resources invested by the foreign investors in the
joint ventures and their profits as well as their other lawful
rights and interests are to be protected by the Chinese laws
and regulations; and all the activities of the joint ventures
are to be governed by the Chinese law(Art.2),
c. The establishment of a joint venture is subject to
examination and app;roval by the Foreign Investment Commission
of the P.R.C,, (now by the Ministry of Foreign Economic
Relations and Trade of the P.R.C,). When authorized, the
joint venture shall register with the General Administration,
for Industry' and Commerce of the P.R.C. (now State
Administration for Industry and Commerce)(Art.3).
However, the original Joint Ventures Law did not explicitly
provide that the joint ventures are Chinese legal persons.
This vacancy was filled up by the Regulations for the
Implementation of the Joint Ventures Law promulgated by the
State Council on September 20, 1983. According to these
regulations, joint ventures using Chinese and foreign
investments and established within China's territory in
accordance with China's Joint Ventures Law "are Chinese legal
persons and are subject to the jurisdiction and protection
of Chinese law,"(Art,2)
(2) A Chinese-foreign joint venture is a limited liability
company« The foreign participant have in general not be less
than 25 per cent of the equity in the registered capital of
the wenture|, and the net profit of the venture is. to be
distributed between the parties to the venture in proportion
to their respective shares in the registered capital.
Unlike other countries' investment legislations,(73) China's
Joint Ventures Law does not say the maximum of the foreign
participant's share of the total capital invested in a joint
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venture considering the encouragement of foreign investment
in China, However, because the word is "joint" venture,
instead of others, the investment contribuited by the foreign
participant in a joint venture shall, in my opinion, not be
more than 99 per cent,
(3) Each joint venture has a board of directors which is
the highest authority of the company and may decide all major
issues concerning the venture. This is different from
international practice according to which the most important
post of a international corporation is its president instead
of the board of directors.(74)
Under the Joint Ventures Law, the board of directors shall
have a chairman appointed by the Chinese participant(Art,6),
This rigid provision aims at the safeguard of national
sovereignty, and is also different from international practice
according to which the chairman of a board of directors is
elected from among the members of the board,(75)
(a) Chinese-foreign joint ventures are subject to Chinese
income tax law on joint ventures according to which the income
tax rate on joint ventures is 30^ + a local surtax of 10% of
the assessed income tax. The income tax is exempted for the
newly established joint ventures in the first two profit-
making years, and a 50 per cent reduction is allowed from
the third to fifth years.
In addition, the Chinese government also grants the tax
cuts and other preferential treatment to joint ventures
operating in China.
Since the Joint Ventures Law was put into effect on July 1,
1979, many foreign companies, enterprises, economic
organizations and individuals have invested in China and
now run joint ventures with the Chinese. By the end of 1985,
these Chinese—foreign joint ventures numbered some 2,300.(7B)
Perhaps, among other forms of foreign investment in China,
the joint venture is an important way of boosting direct
foreign investment in China, and of providing advanced
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technology and management skills. Therefore, in general
speaking, concerning the forms of foreign investment in China,
the Chinese government prefers joint venture to other foreign
investment forms,(76) For this reason, a detailed examination
of Chinese-foreign joint ventures is to be made in Chapter 4.
5) Civil Procedure Laui The Law on Civil Procedure of
the People's Republic of China was enacted on a trial
implementation basis on March 8, 1982, it contains a special
part(Part Five) applicable to foreign nationals, people without
nationality and foreign enterprises and organizations engaged
in civil lawsuits within China's territory,
(1) Equity of rights in litigation. The Civil Procedure -
Law confirms that Chinese courts are generally to be open-to
foreign nationals, and that foreign nationals, people without
nationality and foreign enterprises and organizations who or
which file or respond to lawsuits in the Chinese people's
courts may enjoy the same litigation rights(for example, agent
ad litem, litigant's statement, adversary debate, appeal, etc,)
and bear the same litigation obligations(for instance, burden
of proof, expense in litigation, execution, etc,) as China's
citizens or China's economic entities(Art.l8B ),
However, the national treatment granted to foreign nationals
and foreign enterprises engaged in civil lawsuits in the
Chinese people's courts is based upon the principle of
reciprocity. In cases where the courts of a foreign country
impose restrictions on the litigation rights of China's citizens-
or enterprises, the Chinese people's courts may impose the
similar restrictions on the litigation rights of citizens or
enterprises of such foreign country,
(2) arbitration. On the question of dispute resolution,
China's practice has long taken the position that Chinese
courts do not entertain cases of foreign trade and maritime
disputes when an arbitration agreement is in force,(76) This
position is supported by the Civil Procedure Law according to
which the parties to a dispute arising from foreign economic,
trade, transport and maritime affairs may not file a lawsuit
in the people's courts if they have a written agreement to
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submit any disputes to a Chinese arbitration organization or
if their dispute has already been arbitrated by such an
organi2ation(Arts.192,193).
The language of the Civil Procedure Law j.-mplie^S, howeuer, j
that the existence of a written agreement to submit dispute
merely to "an arbitration tribunal", or to "an arbitration
agency in a third country", instead of to "a foreign affairs
arbitration organization of the People's Republic of China",
may not prevent the parties from filing lau/suit in a Chinese
people's court.(77)
As for disputes among foreign enterprises or organizations
themselves arising from economic, trade, transport and maritime
affairs, the law states that the parties concerned may either
submit the dispute to a Chinese arbitration organization
or file lawsuits in Chinese people's courts which have
jurisdiction,
5) Law on foreign enterprises On April 12, 1985,
China enacted, following the JUL which was promulgated in
1979, another important law relating to foreign investment in
China - Law of the People's Republic of China on Enterprises
Operated Exclusively With Foreign Capital. (78). Consisting
of 24 articles, the law covers the qualifications of legal
person, establishment of the fully foreign—owned enterprises,
nationalization and compensation, taxation, and the
protection of lawful rights of the fully foreign-owned ^
enterprises, etc,
(•1 ) Qualifications of a legal person. China's law on foreign i
enterprises does taot clarify that a fully fbreign-oum^d j
enterprise in China is a Chinese legal person. But it states '
that "the uiholly-owned foreign enterpriae uhich meets the
conditions for beiDp considered a legal petson^ under Chinese
law shall be so considered,**(79) The word "conditions" used
in the law. refers, to the four requirements specified in China's
Civil Code General Ptinciples (bd), •incXuding a) establishment-.d
in. accordance biith Chinese laws; Jb) possessiion of necessary
property or finance.; c) hauing its oun name* organizational
T2S
stxuciure and site; and d) capability of civil
liability.
According to the four requirements^ any enterprise: in China,
including fully fareignr-ouined enterprises, roust be established
in accordance uith Chinese lauis.. Such an enterprise roust also :
haue its own property and-fiindsmhich prouide the material
f«)undation. f;0r its economic activities - activities uihich must
be carried out mithin the approved business scope as stipulated
in its articles of asso^ation. The requirement that each |
enterprise should have its own name, organizational structure
and site, is an indispensable prerequisite for it to operate
as an entity enjoying civil riights. No fcreign-i-ouned enterprise
which is unable to shoulder ciuxl liability for its own property
or capital will be able to engage in. civil activities in China«
It is thus clear that a fully foreign-owned enterprise
currently set up in China is a Chinese legal person.
^ (2)Establishment of the fully foreiqn-ouined enterprises.
Article 6 of China's law on foreigin enterprises states, that
"the application to establish an enterprise exclusively with ^
foreign capital shall be submitted for examination and approval •
by the department under the State Council which is in charge ,
of foreign economic relations and trade or by other authorities '
entrusted with such powers by the State Council," This clause
implies that when applying for the establishment of an
enterprise to be run exclusively with their own capital, foreign
investors will be required to prepare documents describing
themselves and giving credit informations. The names of the
documents required will be included in the Rules for the
Implementing the Law of the People's Republic of China on |
Enterprises Operated ExcluMvely bfith Foreign Capital, which
are working out by the State Council,
In addition, when applying| for the establishment of a fully
foreign-owned enterprise, foreign investor is required to
submit a feasibility study report on the enterprise as well
as the articles qf asso^^^ All these requirements will
be included in the above^entloned Rules,
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(ij WationaIi2at:ion and com^nsation> China's law on foreign
enterprises atates. that China uiill hot Rationalize or^ - -
expropriate the fwlly foreign-owned enterprisea. Except
tinder special circumatances where China may take oiier such
enterprises in the light of social and public interests and
in accordance uilth le^al procedures, Hoineuer^, the law enstiires
that "reasonable compensation" will be made, (81)
(4) Taxation. According to China 's lau on foreign enterprises,
the ftillsr foreign-owned enterprise shall pay taxes, in accord
ance uiith "relevant state regulations", (^2) It may enjoy
preferential treatment for reduction of taxes or exemption
from them.
As the special tax law on exclusively foreign-owned
enterprises has not yet been enacted, these enterprises
will be taxed according to the existing Income Tax Law
Concerning Foreign Enterprises and other relevant
regulations including the Provisional Regulations on
Reduction of or Exemption from Income Tax and Consolidated
Industrial and Commercial Tax for Enterprises in the
Special Economic Zones and the coastal cities, which
were promulgated by the State Council,
(5) P rotection of lawful rights of the fully foreign-
owned enterprises. Apart from the provisions concerning
nationalization and compensation, Art.A of China's law
on foreign enterprises states that the investments made
by a foreign investor in China, the profits he(she) earns
and his(her) other lawful rights and interests may be
protected by Chinese law. Art.19 holds that "the foreign
investor may remit abroad profits legitimately earned
from the enterprise, as well as other lawful earnings
and any funds left over after the enterprise is
liquidated, Wages, salaries and other legitimate income
earned by foreign employees in the enterprise may be
remitted abroad after the payment of personal income
tax in accordance with Chinese law,"
I
In addition, the law stipulates that a fully foreign-
owned enterprise may be free from interference in its
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operations and manaQement so long as these are conducted
in accordance with the approved articles of
association. ,XB3 )
7) Regulations on the Control of Resident offices of
Foreign Enterprises Since 1978 the Chinese government
permits foreign enterprises to establish their resident
offices in China, The registration and operational activities
of these offices are governed by a number of regulations of
which the basic legislation is the Provisional Regulations
of the People'^s Republic of China Concerning the Control of
Resident Offices of Foreign Enterprises (hereinafter referred
to as Provisional Regulations), promulgated by the State Council
on October 30, 1980, and subsequently supplemented by the
Procedures for the Registration and Administration of Resident
Offices in China of Foreign Enterprises (hereinafter referred
to as Procedures), issued by the State Administration for
Industry and Commerce on.March 15, 1983.
(l) Application and approval. Any foreign enterprise
desiring to establish resident office in China must first of
all apply for permission and after securing approval go through
the registration procedure, A foreign company which has not
obtained an approval and registered may not commerce the
business activities of a resident office(Art,2, ProAtisional'
Regulations).
However, the Provisional Regulations did not give an
explicit guidance to foreign enterprises as to what types of
activities or behavlous will be deemed to constitute "the
business activities of a resident office". This vacancy seemed
to be filled up by an internal circular issued by the General
Administration for Industry and Commerce (renamed later the
State Administration for Industry and Commerce), stating that
a foreign company which had not yet obtained an approval and
registered should not be permitted to put up signs or
nameplates before any hotel rooms or other space they may
lease in China; to refer to itself as having an "office" in
China; to use a seal identifying the company's "office" in
China; to open account in the Bank of China or in other banks
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which the Bank of China may designate; and to engage in the
liaison operations of resident office,(B4)i
Documents, A foreign company, when applying for permission
to establish a resident office in China, is required to submit
an application letter signed by the chairman or the president
of the company requesting establishment and containing general
information regarding the company to the appropriate Chinese
approval organizations together with a) the company's official
licence to conduct business issued by authorities of the
country in which that company operates; b) the capital
creditability document issued by the banking institution which
has business contacts with that company; c) a brief biographies
of the individuals to be appointed as representatives and
staff members; and d) a notarized authorization for each
person appointed to the resident office(Art,3, Provisional
Regulations).
In practice, a foreign company applying for permission to
establish a resident office in China may submit to the
appropriate Chinese approval organization the company's
certificate of incorporation, business registration certificate
or certificate of good standing in order to fulfill the first
requirement; a brief statement from the bank as to its
relationship with the company and as to the company's record
of meeting its financial obligations, together with the annual
report of the company, will be sufficient to satisfy the
second requirement; the biographies required for each of the
representatives and staff members may be very short and need
only contain dates of birth, nationality and a brief statement
of the person's educational and professional qualifications;
as to the notarized authorization for each person appointed
to the resident office, notarized letters of appointment from
the company's chairman or president are required,
b. Approval organizations. Applications of foreign companies
for permission to establish resident offices are be to approved
by one of the following approval organizations;
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a) a trader, manufacturer or a shipping agent shall apply
to the rninistry of Foreign Economic Relations and Trade
(originally to the ministry of Foreign Trade of the P.R.C.)
for approval;
b) a banking or insurance institution shall apply to the
People's Bank of China for approx/al;
c) a maritime shipping operator or a maritime shipping agent
shall apply to the ministry of Communications for approval;
d) an air transport company shall apply to the Civil
Aviation of China for approval; and
e) others shall apply to the appropriate commissions,
ministries or bureaus "according to the nature of their
operations" for approval(Art,^, Provisional Regulations).
In practice, the last category refers to foreign companies
including oil companies, which shall apply to the Ministry of
Petroleum Industry for approval; computer companies, which
shall apply to the Ministry of Electronics Industry for
approval; and foreign tour .operators, which shall apply to
the China National Tourism Administration, etc.
It should be noted that a prior approval issued by the
potential Chinese approval organization is absolutely necessary
for a foreign company wishing to establish a resident office
in China, without such approval the establishment of the
resident office is impossible.
(2) Registration procedures. Once a formal approval document
is obtained, the foreign company has 3D days from the date
of approval to complete the registration procedures with the
State Administration for Industry and Commerce which is the
organ of authority for the registration of resident offices
of foreign companies. After 19B3 the State Administration
for Industry and Commerce may empower the administrations for
industry and commerce in various provinces, municipalities
and autonomous regions to handle registration procedures,(85)
In applying for the registration of a resident office, the
foreign company is required to submit the approval document
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issued by the Chinese approval organization together with the
same other documents (company's official licence, capital
creditability document, biographies and notarized authorization
for the individuals appointed to the resident office) to the
local branch of the State Administration for Industry and
Commerce, and to fill in a registration form whose main items
are: name of the office, address of residence, number of
representatives and their names, business scope and duration
of residence.
In general speaking, the registration form is easy to be
filled out with the exception of "business scope" required to
be carefully described due to the fact that the Procedures
restrict the scope of a foreign resident office's activities
to those which are "non-direct profit-making operations" '
(Art,3, Procedures),
If the documents submitted by a foreign company for
registration are established, through examination, to meet
the statutory requirements, the registration office may grant
permission to register and issue a registration, certificate
sealed with the stamp of the State Administration for Industry
and Commerce, after the registration fee of BOD yuan (RPIB)
is paid.
It is noted that the original approval document should be
recalled in case of failure to register within the 30 days
of the date of approval,
(3) Related registrations. The resident office of a foreign
company is deemed as officially established from the date of 1
its registration. Immediately after it has received its
registration certificate, the office and its personnel must
comply with several related registrations. First, the members
of the resident office and their families must register with
the local public security bureau and obtain a foreigner's
residence certificate and a commercial domicile registration
booklet; second, the resident office and its members are
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required to register with the local tax authorities for the
payment of individual income taxes in accordance with the
stipulations of China's Individual Income Tax Law. Being
engaged exclusively in liaison and other non—direct profit-
making activities, the office has no enterprise income taxes
to be paid; the,final related registration required by the
Provisional Regulations is that the resident office must
open a foreign exchange account in its name with the Bank of
China or with any bank which the Bank of China may designate.
(a) Scope of activities. As mentioned earlier, under the
Procedures, foreign resident offices in China are prohibited
from engaging in "direct profit-making operations", Violations
of this provision may be punished by fines of not more than
20,000 yuan (RMB) and termination of their business operations
(Art,15,1, Procedures), However, the Procedures themselves
contain no definition of the concept "direct profit-making
operations". It seems that, in practice, production and sales
activities may be seen to constitute "direct profit—making
operations" while liaison activities may be not. At any rate,
the absence of a specific categorization of the activities
in which a foreign resident office might engage may result in
failure, for the office on the one hand, to be aware of the
legality of its activities and of its potential liabilities;
and for the Chinese authorities, on the other, to control
effectively the activities of foreign resident office,
(5) Customs cdntrols. Under the Provisional Regulations,
a foreign resident office and its members are required to
file a declaration with China's House of Customs with respect
to those articles for office or personal daily use that they
wish to import from abroad. In practice, this provision is
implemented by requiring the representative of the office to
submit to Customs two lists: one for personal goods, and ,
another for office items, setting forth all the articles the
office and its members intend to import. Once the lists are
approved by Customs, personal goods on the list may be imported
without payment of customs duties or consolidated industrial
and commercial tax in reasonable amounts within the six—month
133
period dating from the approval of the list, Howeuer, motor
vehicles (cars and motorcycles) may be imported by resident
personnel (each person may be allowed one car and one motorcycle)
on payment of duty. Office items appearing on the list may be
imported at any time and without requiring an Import Licence
(provided that they are in reasonable amounts and intended to
be used by the office concerned only) after the payment of
customs duties and consolidated industrial and commercial taxes.
The resident person leaving China temporarily (including
making short trips to HongKong and Macao) during his residence
in China may, upon re-entry, bring in duty free articles
necessary for the journey only.
It should be noted that goods imported by foreign resident
offices and their members may not, as a general rule, be
privately sold or transferred in China,(BB) When any sale is
requested, permission is to be obtained from China's House of
Customs and the articles concerned may be sold to the stores
designated by the local people's government. In Beijing, direct
sales may usually be made to the Youyi Shangdian (Friendship
Stores), In that case, duties are required to be levied on
those previously admitted duty free,
(B) Reneu)al« alteration and termination. The registration
certificate for the resident office of a foreign company is
valid for a period of one year. If the office wishes to
continue its residence in China, it must renew its registration
certificate within 30 days before the date of expiration.
To renew its registration, the resident office must submit
to the registration office an application for renewal together
with a report of the preceding yearns, business activities and
an extension fee. Occasionally, the approval document from the
original approval-issuing organization must also be extended
because of its limited term of effectiveness.
Changes to the resident office's name, number and names of
resident personnel, business scope, or address, from those
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stipulated in the original registration application require
the filing of an application for alteration- with the
registration office together with the document of approval
issued by the original approval-issuing organization. In cases
where there is a change in personnel, the notarized letters
of appointment from the company's chairman or president must
be submitted together with the biographies of the new members.
If the resident office of a foreign company desires to
terminate its business operations upon or before the expiration
of the term of residence in China, the Procedures provide that
it must submit to the registration office documents issued
by tax authorities, banks and the Customs to certify the
clearing up of taxes, debts and other related matters. In
cases where the resident office le^ any matter unsettled,
the foreign company the office represents must be held
responsible for the settlement of that matter.
When the approval for cancellation is granted, the original
certificate of registration is revoked(Art.l3, Procedures).
(7) Supervision and punishments. According to the Provisional
Regulations, foreign resident offices, re_sident members and
their families must abide by Chinese laws, decrees and relevant
regulations in all activities in China and in entering and
leaving China(Art.l^, Provisional Regulations), Apart from the
public security bureau, the State Administration for Industry
and Commerce and its local branches are entitled to supervise
and inspect the business activities of the resident offices
of foreign companies and to penalize such offices or their
personnel in the event of violations of Chinese laws or
regulations. For example, foreign resident offices proven to
have engaged in direct profit-making operations may be fined
up to 20,000 yuan (RIvib), Changes in personnel, office location
or other items registered in office's registration certificate
without going through the required procedures may be imposed
a fine up to 5,000 yuan (RI^B), When the resident office of a
foreign company is found to have engaged in speculation,
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swindling or other unlawful activities, all proceeds and
properties thus obtained may be confiscated in addition to
a fine or even the cancellation of the registration
certificate as the case may be.
It should be noted that China's Criminal Code, promulgated
in 1979, also applies to foreigners committing crimes in
China's territory and contains in its Arts.97 and 186
prohibitions against dealings in espionage and in state
secrets.
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Chapter. 4
China*^3 Joint Venture Laut
Tn. July 197.9, China enac.ted her Orst laia on f.oreig_n.
inruestment since the founding of. the People*s Republic^
This is a logical result of the policy of opening to the
outside luo.rld, adopted first by the CPC and then by the
Chinese gpuernment, for the purpose of absorbing; foreign
investments and expanding international economic
coop eratioin. and technological exchange on the basis
of equality and. mutual benefit.
Consisting, of only 15 brief articles, the Law, of the
People's Republic of China on Joint Ventures Using.
Chinese and Foxeign. Investment. ( JUL) is skeletal in
nature but is an extraordinarily significant statement
of policy»(l) It provides a legal basis for the
establishment and operations of. the Chinese-foreign
joint ventures, and gives, a fundamental protection to the
resources invested by foreign participants in the joint
uentures in conformity with agreements and CQ:ntracts
approved by the Chinese government and their other
lawful rights and interests.
The law. was in part inspired by the experience of
Yugoslavia which, among all the socialist countries of
the. East Europe, is the pioneer to pass legislation
permitting foreign.investment through joint ventures,(2)
However, if. we make a comparison between the t^uo
legislations, there should be some differences, in.
characteristic. These differences, may be found later in
the chapter.
Following the J.UL, a number of detailed regulations
were promulgiated which address specific issues such as
the registration of joint ventures,, labour management,
taxation, customs, treatment, and foreign exchange,. In
September 1983, a detailed set of j,oint venture rules
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was. promulgated in. the fxixm of an Implementing, Regulations^
With. 118. articles in. 16 chapters^ the rules cover seueral
major points in respect of; Chinese—Coreigp joint uenttiresp
including, the legal statuis of. th& joint uentures,
establishment and: registration,, management and control,
technology transfer,, export and domestic sales-, taxation,,
foreig.n. exchange control, lahotir and wage, management,
finance and accounting, duration, dissolution and:
liquidatiQ.n,. and the settlement of disputes, etc»..
Thus, together uiith the lauis. and regulations concerning
income tax, registration, labour, managament, and the
control ouer foreign, exchange, in joint ventures, the JVL
and the Implementing Regulations constitute a complete,
relatively speaklng^, legal framework governing businesses
which USB both Chinese and foreign. lnvestnient^-(3.) This
chapter is devoted to provide an outline of the main,
prouislons of this legal framework and discuss some
problems, interesting, perhaps,, foreign investors wishing to
establish joint ventures. in-China^
A. Legal status of the joint ventures
Speaking of the joint ventures.,, the J\/L and Its
Implementing Regulations refer to. the Chinese—foreign-
equity joint ventures which.are different, as mentioned
earlier, to the Chinese-foreign, contractual joint
ventures.(4) and established in the form of the limited
liability company incorporated and registered in the
People*s Republic, of China, In. addition, the Implementing
Regulations explicitly state that the Chinese-foreign
equity joint ventures are "Chinese legal persons**, (5)
Being such,, they are "subject to the jurisdictian- and
protectlan-of Chinese law..."(G)
In China, with the exception, of a small number of
enterprises with collective ownership, the overwhelming
majority of. companies., e.aterprises and other economic
organizatloins are state—owned enterprises. Each of them
has a government, organization, controlling and supervising
13B
it. Therefore, the concept of. "limited liability cximpany"
applies, only to the Chinese^toreign equity joint, uentures
which are enterprises of. state-capitalist character. (7)
At present China has no Company Lawg but the JQL and. ;
its Implementing Regulations themselues prouide the
basic, outline of a general company law, with pMv/isions
relating to capital coatributions, registered, capital,
transfer of. interes-ts., management structure and d.issolutiDn
of the compaay. With.respect to the issue of "limited
liability", the legislation, clarifies the concept as
usually understood in the Western-world,(S) Article k of
the JUL states that the parties to a joint venture "shall
share the profits, risks and; losses in proportion, to
their respective contributions to the registered capital",
and Article 19 of. the Implementing Regulations further
explain.that the liability of the parties shall be
"limited to the amount of the capital contribution,
subscribed by each",.
However, as the Implementing Regulations require both
the joint venture cantract. and the. articles of association
of the venture, to include provisions detailing "the ratio
of distribution of profits, to and bearing of losses by
the joint venture partiesCArt. 1A) " some legal w.riters
wondered whether liability is indeed limited in the usual
sense and what the distinction may be between equity joint
ventures and contractual joint ventures(9) T.heir wonder
is not. necessary. According to Chu Baotai, the "limited
liability company"- means that th^ liabilities of a joint
venture are limited to its total assets; the liabilities
of each, joint venturer are limited to its share of the
registered capital; and nobody is accountable for the
indebtedness ot anybody else^ClO) The provisions in the
Implementing Regulations, relating to the sharing, of losses
have no implication that a party to a joint venture could.
be liable for losses "in excess of" its share of the
subscribed capital, (l 1.) They are merely designed to
f.orestaLl an. attempt by any party to obtain, a guaranteed
return on its inuestment. which, would be paid even if the
venture suffered losses,.
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As regards the nationality of the Chinese-toreign joint
ventures, the J\/L and its Implementing Regulations adopt
in. reality a mixed standard(l2) which decides that
Chinese-foreign joint ventures are "Chinese legal persons",
because, their establishments and registrations are to
be made in. the Chinese territory and uiith authorization
by the Chinese gouernment; their activities are to be
governed by Chinese laws, decrees and regulations; and
their invested resources, profits, and other lawful
rights and interests are to be protected by the Chinese
Law.
However, neither the JUL nor the Implementing Regulations
explicitly define the concept of "legal person". This
vacancy was filled up by China's Civil Code General
Principles according to which a Chinese legal person must
meet the following requirements.: first, it should be
established according to Chinese laws and Chinese legal
procedures; second, it should have a certain.organizational
body, with a permanent address, legal name, representative,
and articles of association; third, it should have an
independent right to carry out economic activities on its
own account, and to take, within.the sphere of its right
to dispose of its properties, responsibility for any
liabilities incurred in carrying out its economic
activities; and finally, it should take any civil
responsibility independently, in its own name, and sue
or be sued in institutions of. mediation or arbitration,
or in. a court. (l 3 )
It should be noted that a Chinese—foreign joint venture
is a new, separate economic entity which differs from a
joint venture in Yugoslavia, which, according to Yugoslav
law, must be established within the existing Yugoslav
enterprise which afterwards maintains its original status
and identi ty. (1 <4 ) Thus, a joint venture in Yugoslavia
never takes the form of a new company, but is always a
creation of. a new product unit or a new plant within the
old one.
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B. Establishment
For the establishment of a joint venture, the potential
parties, both Chinese and foreign, to the venture are
required to perform, step by step, the following
procedures addressed by the JUL and its Implementing
Regulations.
1. Preliminary requirements
The elements essential for the establishment of a
Chinese-foreign joint venture consist of the parties
which sign the joint venture contract and institutions
which make the contract legally effective, in other words,
the establishment of a joint venture depends first of all
on three parties: Chinese investor, foreign investor, and
Chinese examination and approval authority. When a joint
venture is to be established, the Chinese party can' prouide
the site where the venture may be established; the foreign
investor can contribute cash in foreign exchange as
investment and introduce the advanced technology; and the
Chinese examination and approval authority grants a joint
venture the status of a legal person. Ail these three
elements are indispensable to the establishment of a joint
venture.
'' ) The choice of partners A foreign in-vestor w,ho
intends to establish a joint venture in China may get in
touch directly with the relevant Chinese campanies,
enterprises or other economic organizations. In cases
where the foreign investor is unable to find a specific
co-operator in China, he may submit a preliminary plan
for his joint venture projects to the Chinese local
government authorities or to the China International
Trust and Investment Corporation (CITIC),(l5) asking
them to recomment potential Chinese partners for mutual
coop eration.
Having established contact, the two parties involved
may exchange views on a project of mutual interest by mail
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or telex in the first instance. When some understanding '
has been, reached betiueen. the two parties to; the proposed
joint vyenture and when, both parties deem it necessary to
have face—to—face discussions, the Chinese side will
invite the foreign, partner to China fox negotiations..
The choice of partners is evidently important for both
Chinese and foreign investors. This requires, therefore,
that the Chinese party must first ascertain that the '
foreign investor uiith which it is dealing is qualified,
and. that the foreign investor must first ascertain that
the Chinese party with which it is dealing is qualified
to negotiate,.
In general speaking, a foxeign. investor wishing to
establish a joint venture in China is required to meet
the following qualifications; C) it must hold an
official certificate as a legal person; (2) it must
have the funds required for the fulfillment of the joint
venture contract; if it uses the technology as its
investment contribution, it must be the indisputable
owner of such technology; (3) it should preferably
possess the. know—how or at least have the ability to
acquire licences from a third party for the transfer
of. the know—how.,.(l B)
While for the qualifications to he met- by the Chinese
partner, the JUL explicitly stipulates that only the
Chinese, companies, enterprises, ox othex economic
organi2atio.ns are qualified to be parties to joint
ventLLres( Art,.1 )» The companies and enterprises referred
to here are business, firms which have registered themselves
with the government and acquired the. s-tatus. of legal
persons to carry on. independent oparations as separate
accounting units. The other economic organizations
referred to here are those engaged in the production and
marketing of goods, which have registered themselves with
the government. In.practice, the Chinese government
encourages large and medium-sized enterprises in coastal
cities to enter into joint ventures mith foreign investors,
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But it does not encourage enterpris.es below the county
leuel, siiExh as thosfi in townships, to do so in. uiew of
their limited economic and technical resourcea.
In addition, the Chinese gpvernment does not encourage
the Chinese indiuidiiial and private enterpris.es to form
joint uentmres. with foreigners. Because, according to
Chu Baotai, with a small scale and a low technical lev/el,
indiuidual and private enterprises are not in a position
to bring in foreign funds, and the large undertakings
the joint ventures are normally engaged in are beyond
the means of indiuidual and private enterprises.(17)
2) Project proposal and feasibility study Once
there is mutual, consent to the major issues involved in
the proposed joint venture, a brief non-binding letter
of intent or memoranda mus.t he signed by the two parties.
Then the Chinese participant is. required to submit a
project propo.aal and preliminary feasibility study report
on the joint venture to its. department, in charge.. Once
the. propasal and the feasibility study have been examined
and approved, by the departmeat in charge, they must be
submitted to the eLXaraination. and approval authority (l 8)
for the second approval.
In practice, the examination, and approval of the project
proposal and feasibility study report may allow the
authorities to determine whether the project contemplates
activities which are authorized under the Implementing
Regulations.,, whether the technology to be transferred
by the foreign, partner is sufficiently advanced, and
whether the joint venture can balaace. its fxireign
exchange receipts, and expenses^. Implied in the last
requirement is that the jpint venture will have to export
a significant portion, of its production. (t,9) However,
where a project is of national interest, for example,
the joint venturers products that China urgently needs
or that China needs to import are mainly sold domestically
and foreign, exchange cannot be balanced, frrreign. exchange
deficits may be made up by the Chinese governnient..(20)
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3) Legal documenta Upon., approval of the proposal
and preliminary feasibility study report by the examination
and approval authority, the tuio parties to the joint
venture should re-examine the preliminary feasibility
study and then- conduct, work on., the preparation, of a
formal feasibility study, Upan. completion of the study,
the parties are directed ta negotiate and sign a joint
venture agreement,, a joint venture cantract, and the
articles of association.
For the three above-mentioned legal documents., it seems
that the joint venture contract and the articles of
association, are more important. In. general speaking, the
joint veature contract is regarded as the fundamental
document which provides the mutual rights and obligations"
of the partias to the venture, and the articles of
association., as company's code of governance, which
indicate the purpose, organizational principles and method
of. management of. the joint venture in compliance with the
principles, of the joint uentiare contract^. If the parties
to the joint venture agree to sign only a joint venture
contract and articles, of associatioa, the Implementing
Regulations state that the joint venture agreement can
be omitted(Art.1 3).
In the JUL there is no distinction-between a joint
venture agreement and a joint venture contract. As a
result, in.the past, some joiat ventures have been.
established on. the basis of the '^agreement" alone. The
Schindler Elevator Co., f£)r example, which had been,
approved in. 1980 invnlved only an. "agreement"- rather than,
a "contract", thereby puzzling both Chinese, and foreign
lawyers.(21)
The Implementing Regulations, give a distinctian- betuieen
the joint venture agreement and the joint venture contract.
According to this regulations,, the "agreement" refers to
a document agreed upon., by the parties to the joint venture
on "same main points and principles" governing the
establishment of a joint venture, while the "contract"
refers to a document agreed upon- and concluded by the
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parties to the joint venture on "their rights and
obligiations-CArt^li)^® Interestingly, the ImplemenUng
Regulations ccDntain a detailed provision, regarding the
main items uihich ratist be contained in the joint venture
contract and the articles of association* But they do not
list the main items which must be contained in the joint
venture agreement, Moreover, the Regulations further
state that the joint venture contract prevails over the.
joint venture agreement(Art.1 3)»
Speaking of the joint venture contract, mention- should
be made of two problems which, were often, the focus of
contentious, debate in joint venture contract negotiations,
) The governinq law. Prior to the promulgation, of the
Implementing Regulations,, foreign, investors typically
argued that, as Chinese law was incomplete in many
respects, the governing law of the joint venture contract
should be the law of their home countries or some other
third country. These detiates have now stoppsd, as the
Implementing Regulations explicitly state that the
formation of a joint venture contract, its validity,
interpretation, execution, and the settlement of disputes
under it shall, be governed by the Chinese law(Art,15).
This rigid, stipulation is similar to the practice of
Jugoslavia where the law applicable to the contract
concluded betweea. the. fdreign. partner and the domestic
organization, of. associated labour in, which, capital
imtestment has. been, made is the Yugoslav law, as the law
of the country where the enterprise is domiciled. All
questions, such, as the contract formalities, the rights
and obligations laid down in- the joint venture contract
for the contracting parties, the nature and size of the
assets to be initested, the transfer of the invested
assets, the transfer of the profits, and the settlement
of disputes arising from the contract, etc,, relating to
the contract on investment for joint venture shall be
governed by the Yugoslav law,.C22)
It should be noted that when an international treaty
which relates to a joint venture contract and which the
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People's Republic of China has concloded or participated
into has prouisiona different to; those contained in
Chinese law., the prouisions of the said treaty shall be
applied, but with the exception of clauses, to. which
China has declared reservation^(23)
In addition, the Implementing Regulations refer to
that the co.ntract itself according to which a joint
venture is established must be governed, by the Chinese
law. In cases where the co-ntracts conclud-ed between the
established joint venture and any third, party, the
contracting parties may freely choose the gouexning
law-. (24)
(2) The d.ispute settlement. As the JVL gives a too
brief prouisirans relating to the settlement of disputes,
foreign investors usually preferred, prior to the
promulgation of the Implementing. Regulatirans, third-
country arbitration.while the Chinese party argued
strongly for "friendly d,iscussio;n" and med;iation, failing
which the disputes should be referred, to arbitration in
China.. The Implementing Regulations detail the provisions
in respect of the settlement of disputes arising from
the interpretation or execution of the agreement, contract
or articles of association.between the parties to the
joint venture. According to. the Regulations, friendly
discussions an.d mediation are required as a first step
in attempting to resolve the dispute. If such efforts
fail, the dispute may be submitted to arbitration,
either in China, in the country where the sued party is
located, or in a third country,^ depending on the agreement
of the parties.(Art,110 ) .
In. cases where there is no written arbitration
agreement between the parties to the joint venture, each
side can file a suit with the Chinese people's court. This
problem will be discussed later in.the chapter.
Although China has promulgated the detailed Implementing
Regulations, there would be other problems which continue
to be the fjDcus of contentious debate in joint venture
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negotiations^ For example,, the JVL and its Implementing
Regulations state that the disputes between.the parties
to a joint venture may be settled by arbitration, and.
many joint venture contrac-ts prouided for arbitration
in. a third cauntry, often, in. Sweden, under the auspices
of the Arbitration. Institute of the Stockholm Chamber of
Commerce^ Such cojntracts ordinarily stipulate that the
arbitral awards "shall be final and binding on. the
parties", and occasionally they add that the awrds "shall
be enforceable" in. accordance with their decisions. (25)
In. spite of. the legislations and the contractual
provisions, some foreign legal writers still think that
"enforcement of a non-Chinese award remains a puzzle."(25)
Because, at the time of writing, China has not yet joined
in. the United Nations Convention-on. the Recognition, and
Enfoxcement of Foreign. Arbitral Awards, of 195B, and China
has not adopted the insolvent laws affecting creditors'
rights.(27)
In. reality, however, China's stand is clear in. respect
of the enfjDrceability of. arbitration awards. If an, award
is rendered by a Chinese arbitral tribunal, on the one
hand, the governmental decisions establishing China's
two principal arbitration- commissions state that their
awards are to be final, that "neither party shall bxing
an appeal for revision before a court of. law ox any other
organizationJ', and that Chinese people's courts shall,
upon, the request of a party, enforce the awards of these
commissiojns in accordance with the law, (28) If an award
is rendered by a foreign, arbitral tribunal, on, the other
hand, the Chinese gpvernment takes the position that
s.tate-owned enterprises, of China are not entitled to a
defense ox claim of. sovereign, immunity against the
institution, of. arbitration, proceedings pursuant to
economic contracts with foreign, parties, and that
Chinese corporations and enterprises will execute foreign
arbitral awards "so long as they are fair and not in
violation-of the Chinese laws and policies. "(29)
China's above—mentioned position is supported by a
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ruiimber of. bilateral trade agreement-s and nauigation
treaties which, like the Sino-American. trade agreement,
obligate the contracting parties, to strive to ensure
that arbitration awards are recognized and enforced by
their competent authorities in accordance with applicable
laws, and regulations.»C3£l)
Df course, where the enforcement muist be obtained in
China, the problem, may be more complicated.. Under the
Ciuil Procedure Law. of the People*s. Republic of China,
enacted in |viarc±i 19B2„ an award by an arbitration
organization of China can be brought directly to a
people*s court for ej{ecution( Art. 195), but there is no
prouision for direct reference to a people*s court if
the award is rendered by a foreign arbitral tribunal,
China's general principle is that in cases where a
foreign award ia first confirmed by a foreign court, and
the foreign, court reques.ta the judicial assistance of
Chinesa people's, court in the enforcement of the award,
the Chinese peoplecourt should examine the award on
the basis of an international treaty signed or participatec
in by; the People's Republic of China or in accordance
with the principle of comity.
However, according to the Ciuil Procedure Law, a Chinese
people's court will execute a judgment or ruling confirmed
and entrusted to it hy; a foreign court only if the
Chinese people's, court belieuea that "such a judgment
or ruling does not violate the basic principles of the
laws. of. the People's Republic of China or China's national
and social interests(Art,2D4)." Here the law does not
give detailed evidence of how these standards will be
applied, but clearly it gives considerable discretion
to the people's courts;,
2, Registered capital
In the lUL and its Implementing Regulations, the
investment contributions made by the participants to a
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joint- venture are defined by expression of "registered
capital" which refers to the total amount of investment
SAibscribed by parties, to the joint venture which ia
registered with the Chinese registratio;n and administration
office at the time the veature is f.ormally established.
The '^total amount of investment" is in. turn defined in
Article 2D of the Implementing Regulations as the sum of
capital construction, funds and circulating funds needed
for the joint venture's production, scale as stipulated
in the joint venture contraat and articles of association.
subsQEibed by the parties to the venture.
The registered capital is generally to be presented in
Renminbi, ox in a foreign, currency if both parties agree.
Evidence of each.party's ownership of its share of the
venture's, registered capital is provided by an "investment
certificate" issued by the joint venture in accordance
with the certificate of verification, made by a Chinese
registered accountant after the investment is paid by the
parties to the venture.
1 ) Percentage of foreign, participation The JML
requires that the proportion, of the investment contributed
by the foreign, participant to a joint venture shall in
general not be less than 25 per centCArt.A), but it does
not place a ceiling on the foreign, share, leaving open
the possibility that foreign, party may hold up 99 per cent.
This flexibility is in favour of some foreign, corporations
which, as a matter of. policy, require that they avoid
joint ventures in. foreign countries and push to retain-
as high a percentage of. ownership as possible on. the
assumption.that they will cantrol the joint venture
company. However, according to some legal writers,, a
mere contribution, of. an. increased percentage, of, equity
will not significantly increase the. controil by the
foreign.party, either over the joint venture company or
its technology. It is probably unrealistic, for a Western
investor to assume that he can have affirmative control
over decision—making of, a joint venture in the context
of a state planning economy,(31)
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In practice, most of the joint ventures today in.China
are either BDtSD or- 51 J49 joint ventures, the uiajpxity
position in. the lattex case are usJJaliy held by the
Chinese side. Sometimes-,, the distribution of registered
capital in a joint venture is 49:51, the majority
position, is held by the foreign inuestox^
China's practice in respect of. the percentage of
foreign inuestment in the joint ventures is different to
that of the East socialist countries which, except
Yugoslavia,, permit maximum foreign investment of up to
49 per cent. of. the equity and permit exceptions to this
rule if special national interests require it»(32)
In Yugoslavia,, before 1984., foreign ownership, was
restricted to minoxity ownership by Article 11 of the
foreign investment law (The Law on Investment of Resources
of Foreign Persons in Domestic Organizations of As^sociated
Labour) which stated that "The value of the total
resources which foreign contracting parties are investing,
on the basis: of the contract on investment, in a given
domestic organization of. associated labour, cannot be
larger than the total amount of resources invested by
the domestic organizations of associated labour, nor
equal to the total amount, of. these resDurces^"^C33) In
other words., the participation of a foreign partner was
limited to 49 per cent of the total value of the jointly
invested resources. After 1984, such 49 per cent, rule
was. deleted from, the law. by the 1984 Amendments because
it hampered foreign investment in.Yugoslavia for many
years.C34) However, unlike the Chinese foreign investment
legislation, the new version of the Yugoslav foreign
investment law does, not set a minimum investment to be
prouided by the foreign, person^
2) Restrictions imposed on the registered capital The
Implementing Regulations contain a number of restrictions
imposed on the registered capital, including (l) a joint
venture is not permitted to reduce its registered capital
during the term of the contract(Art.22); (2) the registerec
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capital may be increased but only if this increase is !
authorized by the board of directors of the venture and
approved by the original examination and approval
authority(Art.24); and (3) assignment of all or part
of. the reg;istered capital oiuned by one party is not valid
without the consjeat of. the other party to. the venture
and' approval from, the original examination, and approval
authority. If one party to the joint venture assigns,
aith approval by the examination., and approval authority,
all or part of its investment, the other party to the
venture is granted "a pre-emptive right right" to purchase
the interest offered to the third party. No assignment
to a third party is permitted to be made if the conditions
given., to the third party are more favourable than those
given.to the other party to the ventureCArt.23).
All these restrictions are with the purpose of giving
the joint ventures guarantee that they will keep a normal
operations.(35) Compared with the Yugoslav practice, the
last restriction-seems to be inspired by that provided
in the Yugoslav foreign investment law.(3B) But the
Chinese one is uery simple.
Contribution forms The ways of contributing
investment may be various, which include (l) cash;
(2) capital goods such as buildings., machinery, equipment
or other materials; and (3) industrial property rights
such as proprietary technology, know-how and trade marks.
In addition the Chinese side is permitted, to contribute
rights to the use of a site as part of its capital
contribution.
If a foreign company is to contribute technology,
machinery or equipment as Its, investment in a joint
venture, such contribution is required to meet two basic
conditions: first, the technology, machinery or equipment
to be contributed muat be "truly advanced"; and second,
they must be "appropriate to China's needs"»(37) It seems
that these two requirements., are contradictory(38) because,
sometimes, a truly advanced technology may not necessarily
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be appropriate to China's ctirrent needs. In. caae of
conflict, the "appropriateness" prevails^(39)
The Implementing Regulations further impose a number
of res-trictions on. the contribution, of machinery or
equipmen.t made as investment by f,oreign.. participants in
the Chinese—^f-oreign. joint ventures: (l ) the machinery
or equipment must be "indispensable" to the production,
of. the joint venture; (2) the machinery or equipment
must be items that China herself is.: not able to produce,
or is able to produce but only "at too high a price" or
their supply and quality cannot, be guaranteed; and
(3) the price fixed must not be higher than the current
international market prices for similar machinery or
equipment (Art,.27 ).
For the industrial property rights or knouir-houj
contributed by the foreign participants as investment
in the joint ventures, they are required to meet one of
the f-ollouiing conditions.r .(.1 ) they must be capable of
manufacturing new products urgently needed in,China or
products suitable for expo.rt; (2) they must be capable
of improving markedly the performance, quality of
exisiting products and raising productivity; and (3) they
must be capable of contributing to the conservation of
energy and. raiu materials.(,Art .28 ) ,
In addition., foreign, participants who contribute
industrial property rights or know—how as investment in
the joint ventures are required to present, relevant
documentations including the patent or trademark
registration certificates, documents indicating the
state of validity, technical characteristics, practical
value, and other informations on, the industrial property
rights or know-how(Art,29)
It is noted that the technology contributed by a foreign
company as its inves.tment in a joint venture should not
make up too large a proportion, of. the total value of
its investment. In. this respect, no-rmal international
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practice does not allow more than 15 per cent, which is
also considered reasonable in China. (40)
4) Valuation of in-rkind contrihutions One of the
complicated problems in negotiating the capital
contributions should he the v/aluation. of in-kind
contributions made b.y the parties,. In this respect
the JUL merely states that the ualue of each (in—kind)
contribution (excluding that of the site) shall be
ascertained by the parties to the venture through joint
assessnient(Art,.5), leaving the problem to be further
resolved to the Implementing, Regulations^
Inspired in part by the experience of Yugoslavia,(41)
the Implementing Regulations lay down some formula fox
such valuation.
Cl) In cases where the investment is in the form of
tangibles such as . buildings, machinery, equipment, or
other materials., or of intangibles such as industrial
property rights or know-how.., the prices shall be
ascertained through consultation b,y the parties to the
joint venture on the basis of "fairness and., reasonableness"
or in case of disagreement, evaluated by the third party
agreed upon by the parties, to the venture(,Art.25), However,
this formula may not be applied in the case of the
valuation of the site provided by the Chinese party,
because the evaluation of the land is a natural use of
national sovereignty by the Chinese government.(42) It
is noted that land in China is owned by the State in the
cities and., by collectives, in suburban and rural areas,
Chinese enterprises d;o not own the land on which they
are located. They are only given.the right to use it.
Therefore, the Chinese party to a joint venture cannot
ues land, as p«rt of its capital contribution, it may only
treat its right to the use of land or the land; use fee
as part of its investment.(43)
(2) Whatever the prices agreed upon by the parties to
the joint venture, the foreign participant contributing
the intangihlea is required to submit various documents
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such as patent, and trade-mark registration certificates,
documents indicating: the state of validity, technical
characteristics,, and practical ualuie of the property,
and other informations to the governnient department in
charge of. the Chinese participant in the ventiare for
approual which will in turn submit the same to the
examination, and app.roual authority for approval ( Arts,29 ,
30).-
(3) If the Chinese participant in the joint venture
already has the right to the usb of a site, it can
contribute the right as part of its investment in. the
venture. In.that case, the fee for using this site must
be fixed at a fair and reasonable amount by the people's
government of the province, or autonomous region, or
municipality directly under the central government where
the Chinese company is located,. In any event, the monetary
equivalent of. this, part of its investment should be the
same as the site use fee otherwise in China payable fox
acquiring the right to use the site(Art.48). After the
site use fee was specified, in the joint venture contract,
it must be filed with the Ministry of Foreign Economic
Relations and Trade and the state authorities in charge
of land,
3. Approval
In 1979 uihen the JUL was. promulgated, the law stated
that the establishment of. a joint venture was subject
to examination, and. approval by the Foreign Investment
Commission, of. the People's Republic of China ( Art, 3 ) .
Nearly four years.later the 2Bth Meeting of the Standing
Comm.ittee of the Eif.th. Wationai People's Congress held in
l^larch 1983 adopted, a Decision, according to which the
Ministry of. Foreign-Economic Relations and Trade (nOFERT)
was to replace the former Foreign. Investment Commission
for the purpose to exercise the powers, to examine and
approve the agreements,, contracts and articles of
associations concluded between, the parties to the
Chinese-foreign, joint ventures,(44)
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Howeuer, the JUL uiaa. not amended, to reflect this
decision^ Although the Implementing Regulations reflect
this change, they do not explain why the Foreign Inuestmerit
Commission was replaced by the MDFERT. This shows a weak
point existing, in China's legislation. ;
Not merely the nOFERT exercises the power to examine ^
and approve joint venture projects, but in accordance witfi
the Implementing Regulations the relevant ministries or
bureaus under the State Council and the local aowernmentsi
at the prouincial level may be entrusted by the ClOFERT to
exercise approval powers on. its behalf. Besides, the rele
vant municipal gpvernments and the governments of the four
Special Economic Zones may also give approval, in some
instances, to the. joint venture investments.
All the aho.v.e—mentioned authoiities are referred to
by the Implementing Regulations as "the examination and:
approval author!ty"(Art.B),
When applying to establish a ioint venture, the Chinese
participant is responsible for the submission of the fol-
lowing documents to the examination and approval authority:
1) application for the establishment of a joint venture;
2) fusibility study report jointly prepared by the par
ties to the joint venture;
3) joint venture agreement, contract and articles of as-^
sociation signed by representatives authorized by the
parties to the venture;
4) list of candidates for the positions of chairman,
vice-chairman and directors appointed by the parties
to the venturef and
5) written statements by the department in charge of thejotnt venture and the people's government of the pro
vince, autonomous region ox m^icipality where the I
venture is located with regard to the establishment
of the joint venture..
Upon receipt of the above-mentioned documents, the exami
nation and approval authority shall, within three months,
decide whether to approve or disapprove them. The examina-
Uon and appxoval authority is empowered to reject any ap-
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plication which containa "anything inappropriate" and may
demand that amendments be made to any of the documents,
failing which an approval isill not be granted.
Upon approval of the above—mentioned documents by the
examinatioji and approval authority, a certificate appro
ving the establishment of the joint venture will be issued
by the WDFERT which always holds the final review power
over the approval of the joint venture agreements and con
tracts.
Within one month of receipt of the certificate of appro
val, the applicant shall register with the administrative
bureau for industry and commerce of the province, autono
mous region or municipality directly under the Central
Government, A joint venture is regarded as officially
established on the day when its business license is issued,
4. Registration
Under the JUL, a joint venture shall register luith the
General Administration for Industry and. Commerce of the
People's Republic of China and start operations under
the business licenae(Ar.t,3), The procedures for effecting
registration are set. forth in the Regulations of the
People^s Republic of China on the Registration of Joint
Ventures Using Chinese and Foreign Investment, promulgated
by the State Council, on 2B July 1980, which state that
the General Administration for Industry and Comraierce
authorizes local administrative bureaus for industry and
commerce in the provinces, autonomous regions and.
municipalities directly under the central government to
register the Chinese—foreign joint ventures in their
localities,(45) However, it should be noted that the
General Administration for Industry and Coimmerce (now
State Administratio.n for Industry and Commerce) always
holds the power to issue the business licenses to joint
ventures, i.e. the State Administratiom for Industry and
Commerce exercises final review powers over the
registration.
rsB
No change is, made in the Implexnenting Regulations
with respect to the registration authorities.
When applying for registration, a joint venture is
required to produce, the folloiuing documents to the.
registration.organ: 1) a registration form concerning
such informations as the name of the joint venture, its •
scope of operations, the registered capital of the venture,
a list of the names of the members of the board of
directors and management personnel and the total number '
of workers and staff members,; 2) a copy of the certificate
of approval issued by the examination and approval
authority; 3) three copies, in both Chinese and. foreign
languages, of the joint venture agreement, joint venture
contract and articles of association; and 4) a copy of
the foreign party's- husiness license ox. other similar
document issued hy the authorities of its home country.
. Upon-approval of the application, the joint venture mill
then be issued a formal husiness license, and its legiti
mate production-and business shall be protected by Chinese
laui^
In registering a jpint venture is required to pay the
registration fee In accordance uiith China's Registration
Fee Reg.u^lations».(/i6) Under these regulations, joint ventu
res with a registered capital of 10,000,.000 yuan or less
shall pay a fee equal to 0.1 per cent of the registered
capital of the venture. If the registered capital of the
joint venture is in excess of this amount, the portion
above 10,000,^300 yuan is assessed at the rate of 0»05 per
cent of the registered capital of the venture(Art.l)_
In cases uihere a jjoint venture desires to moue to a neiui
site, shift its produc-tion, increase or cut ox transfer
the registered capital, or extend the contract period, it
shall register the changes with the original registration
authority.
I
A joint venture which moved from a provdxice to another
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shail register with the another province's registration
authority..
Upon, the expiration, of the contract period, the joint
venture is required to register for nullification of the
contract with the original registration authority. Its
business license, shall fee handed in for cancelliation after
examination, by the State Administration for Industry and
Commerce of the People's Republic of China,
C. nanaoement and control
Onc0 established, the joint venture has the right to do
business independently within the scope of the prouisions
of the Chinese laws and decrees, and the joint venture agre
ement, contract and articles' of association.
The examination and approval authority and the registra
tion authority are responsible for supervising and checking
the implementation of the joint venture agreement, contract
and articles of association. While the department in charge
which originally is the department in chage of the Chinese
participant in the joint venture(47) is responsible for
guiding, assisting and supervising the joint venture. Howe
ver, the department in charge of the. joint venture should
not issue directives on pxoduGtion and operation activities
to the joint uentuxe.
Apart from the above-mentioned controlling mechanisms,
the joint ventures themselves adopt a system of joint
management. Precisely, in a joint venture, such joint
management system, is, divided into two levels: at the first
level is the board of directora which is "the highest
authority" of the venture, and decides "all major isisues"
concerning the V-entu.re; while the second, level consists
of a management office which is "responsible for daily
management" of. the joint venture. (AB)
By comparison, the management s-ystem in. a Chinese-
foreign, joint venture appears different..to that in
a Yugoslav joint ^veature where, like all the Yugoslav
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organlzatioas of. associated labour, the top management
body is the uiorkers* council, while the joint business
board established in the venture is accountable to the I
workers' council and it deals lulth the decisxon—making
on the Q;rganizational, financial, economic, andi technical
questions connected with the realization of the contracts
on Investment on condition that it does not violate the !
rights of the top managerial body, i,e» the workers*
council of the enterprise in which capital investment
has been jointly made»C49) It seems that €he 1984 Amendment
increases the independence of the joint business board
by limiting the right of the parent of the loical partner
in the joint venture to interfere luith the decision-
making pross,(,50) However, the new version does not
contain an explicit provision, in. respect of the change
of the relationship between the workers' council and the
joint business boards So long as the foreign capital is
permitted to be invested in a Yugoslav basic organization
of associated, labour or In a Yugoslav enterprise as a
whole, the workers'- council remains as the fundamental
management organization. in. the enterprise,
1. Board of directors
China's JUL requires that a joint venture shall have a
board of directors with the composition stipulated in the
joint venture cointract and articles of association after I
the consultation between, parties, to the ventureCArt.B),
According to the Implementing Regulations, the hoard must
contain at least three members, bu.t no maximum is specified
by the law. In practice, there are nine to eleven,directors
for a larger enterprise and five to seven for a smaller
one,(51)
It should be noted that the board of directors of a
Chinese—foreign joint venture, which is a limited liability
company, is by nature different from that of a limited
liablity company abroad w.hich is in nature a management
body(52) because the company has. always a general
shareholders, meeting which is the highest authority over
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and aboue it.
1) Directors T.he directors, are appointed by tha
parties to the v/entuxe, and their number is decided by
the parties through consultation and luith reference to
the proportion of investment contributed, that is, the
party holding a majority of the registered capital of the
venture may hold more seats of directors.
The board directors may be shareholders or their
designated representatives, sometimes, non-shareholders
can also be made directors by decision of the board. In
general speaking, as the board of directors is the highest
authority and thus the top policy-making body in the joint j
venture, the shareholders or thair designated representa
tives are automatically board directors.(53)
In international practice, because the board of directors
of a limited, liability company is in nature a menegement
body, the shareholders may therefore not be directors
and it often happens that the great majority of them
are not.(54) The board directors are sometimes referred
to as "safe directors"- those who vote faithfully on
behalf of the shareholders they represent or who. are
often shareholders- themselves, or as "competent directors"
- those who are mostly not shareholders and who give
counsel and manage the business. Unlike international
practice, in.a Chinese-foreign joint venture the board
dJirectors have to be both "safe" and "competent"'. {55)
As specified in the Implementing Regulations, the term
of office for the directors is four years (.Art..3^). It
may be renewed if the party which appoints a director
chooses to do so. If a director has committed acts in
violation of. law or acts which are seriously detrimental
to the interests of the joint venture, he or she can be
dismissed forthwith upon, the proposal of one of parties
and. by decision of. a board meeting.
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2) Chairman.of the board of directors In a Chinese-
foreign, joint uenture the chairman, of the board of.
directors is the representative of. the uenture as a
legal person.. Unlike international practice according
to which the chairman, of: the hoard) of directors of, a
company should be elected from among, its members,(5B)
the JUL and the Implementing Regulations require that
the chairman., of. the board of directors in a joint venture
must be appointed by the Chinese participant, irrespective
of its proportion of registered capital invested in the
venture, (57) This, rigid requirement is of. great
significance. It reflects the considerations taken by
the Chines,E government in respect of the national
sovereignty over foreign investment,(5B)
Still, in contrast to international practice, the
chairman, of. the board of directors in a Chinese-foreign,
joint venture does not possess the casting vote. On major
issues vital to the interests of the venturers, the board
is required to achieve unanimity through co.nsultation
and to not decide by a majority vote. This gives in
reality a veto power to the participant holding a minority
of the registered capi tal,.(.59 )
3) jYleetinqs of the Board and method of deliberation
A system of. periodic board meetings is now encouraged
to be adopted by the joint ventures, according to this
system the regular meetings are expected to be held once |
every three months or biannually or at least once a
year.(50) On a proposal made by more than one—third of
the directors, the chairman, of the board of directors may '
also convene a special interim meeting. (BI .)
A regular meeting is required to be called and presided ;
over by the chairman, of the board. If- the chairman is
unable to call the meeting, he or she will authorize the i
uice—chairman who is required to be appointed by the
foreign participant or other director to call and preside
over the meeting. According to the Implementing Regulationss
a board meeting, requires, a quorum of over twc-thirds of the
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clirectorsCArt,35). In cases, where a director is u-nable
to attend, he or she may present a proxy authorizing,
someone else to represent him. or her and: vote for. This
is similar to international practice.(62)
As mentioned earlier, the board of darectors is the
highest authority in a joint venture. It decides alll
fundamental issues concerning the venture, including
expansion programs, proposals for operations, the budget,
distribution of profits, manpoujer and pay scales, and
appointment and. removal.of senior officers. Decisions on
the folloming items haue to. be made by unanimous agreement
of the directors present at the board meeting:
(l) amendments to the articles of association of the
joint venture; (2) termination or dissolution of the
joint venture; (3) increase or assignment of the registerer
capital of the joint venture; and (A) merger of the joint
venture with another enterprise.(63)
All other decisions, hoiueuer, may be made in the manner
specified in the joint venture's articles of association.
In practice, the hoard of directors is encouraged to
make decisions through consultations by all directors
on the basis,of principle of equality andi mutual benefit,
instead of by vote, in order to prevent disputes between
the directors who represent, respectively, interests of
the parties to the venture. This method proved to be
useful and effective.(64)
2, Wanaqement office
Wo detailed provisions are prepared in the JVL on the '
decision—making at the day-to-day. managerial level. The |
Implementing Regulations state that a joint venture
shall establish a management office consisting of a
general manager and several deputy general managers(Art.
38). The deputy general managers assist the general
manager in his work.
The post of general manager is to be taken up ty
personnel appointed by each party to the joint venture
T6 2
in turn, whose terra, of. office is determined' by the board
of directors. In practice, this post is usually held by
foreign citizens in the fxrs.t several yeara of
operation».(G5)
At the inuitation of the hoard of directors, the
chairman,, uice—chairman- or other directors of the board
of directors, may concurrently be the general manager or
deputy general managers^ Houieuer, the general manager
and deputy general managers are forbidden to hold posts
concurrently as general manager or deputy general managers
In other economic organizationa* They are not permitted,
have connectiona ui£th. other economic organizations in com
mercial competition, uiiith their ouin joint uenture* In case
of violation of these prouisions:, they mill be discharged
from their functions: by the board of directors of the yen'-
ture.
The functions and powera of the general manager are de
termined by the board of directors and specified in the
joint venture contract and articlea of association^ Unlike
the director or manager of a Chinese state-ouined enterprise
or corporation, who is representative of the legal person
and assumes full responsibility for the enterprise or cor
poration, (66.) the general manager of a joint venture is
responsible for daily management in. the venture,, while
the chairman of the board of directors is, as. mentioned
earlier,, the legal representative of the joint venture.
In.general speaking, the general manager may carry out
the decisions of the board meeting and organize and con
duct the daily management of the venture^ Ulithin the scope
empouiered him by the board of directors, the general mana-
:ger may represent" the joint venture ootside: dealinga,
have the right to appoint and dismiss his subordinates,,
and exercise other responsibilities and rights as authori
zed by the board of directors uiithin the jbint venture.
When dealing important problems, the general manager
should consult, with the deputy general managers,
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Transfer of technology
Like the practice of Yiitgoslauia, inhich permits foreign
persons to Invest the patent rights, rights to industrial
samples or models,' trademark rights, rights to technical
documentatian. on production, and the knojui-houi in the
domestic organizations of associated labnur as their
investment contributions,(B7) the Chinese government
welcomes proprietary technology contributed by the
foreign participants as their investments in the joint
ventures uiith the view of benefiting from the achievements
of modern science and technology, which are regarded as
the "key to the progress of. mankind", and recagnlzed as
to. be of. fundamental use in the socio-economic development
of all countries.i(,5B)
According to tha JUL and the Implementing Regulations,
the transfer of technology may be carried out either from
'the foreign joint venture participant as part of its
capital contribution or by means of a separate licensing
agreement, or from a third party ,.(69) As. a rigid
requirement, the. technology transfer agreements signed
by a joint venture with the technalogy exporting party
must be first examined and agreed to by the department
in charge of the joint venture and then submitted for
approval to the examination and approval authority (Art»4B).
In general speaking, a technology transfer agreement
is required to meet three ccrnditions: 1 ) the technology
is advanced and is suitable for use in China, in case of
conflict, the "suitableness" prevails; 2) the price for
its transfer is"fair and reasonable; and
3) no discriminative clause or unreasonable restrictive
clause is included in the agreement. Precisely,, it is
required to comply with the following stipulations:
f
First, the technology exporting party shall grant the
joint venture the right, to design and manufacture the
product in China and. provide all relevant technical
"^documentation" including design, calculations and
1B4
•"H'i
research reports, ..qpaiity control, product drawings,
manufactoring technolcagy , inspection, installation,
operation, and. maintenance of the prodiuict, etc.
Problem may sometimes be encountered in. practice in
obtaining, agreement on. a satisfactory, formalation of the
technical documentation. In general speaking., the joint
venture wants to list in the agreement all types of rfoj:u^
menta even, those which the technology exporting party does,
not ordinarily supply to licensees, such aengineers'note
books, While the technology exporting party asEtally wants
to supply only, the material that is readily available,
SecQjnd, expenses for the use of, techno-logy shall be
fair" and "reasonable". In general, the payment is
encouraged to be made in royalties calculated on the
basis of net sales of the products manufactured using
the technology transferred. And the royalty rate is
required to not be "higher than the standard international
rate".
In practice, two methods of payment may be wsed for the
technology introduced into^China. The first method is pay
ment of a lump-sum contract price in instalments, and the
second one is a small down^ayment plus a royalty.
In case of the first method, the pajr^ent may be made in
three inrtalments. The first instalment is payable after
the signing of the contract and receipt of an export licen
se, the second instalment withinL3D days after receipt of
the technical documentation, has been, certified, and the •
third within 30 days after suiccessfuil completion, of the
acceptance test has been, certified. The percentage for each
instalment is to be specified in the contract.
The second method of. payment is accepted by the
Implementing; Regulations, in.that casa, a royalty may be
computed either according to an.agreed number of planned
according to the number actually produiced. r
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Aa mentioned earlier, the royalties are required to be
calculated on the basis of. n6t sales of the products manu
factured using the technology transferred, Houjewer, in
some negotiations, the technology exporting party may be
more interested in establishing a minimum regardless of
Chinese production or sales.
Thirdly, the term, for a technology transfer agreement
is generally not longer than ten years. After ten years,
the joint venture must be giuen. the right to continue
to use the technoilagy(Art,4B ), This prouision,
reaffirmed by the Regulations on Cantralling Technology
Import Contracts,, promulgated by the State Council on.
i^ay 2A, 19B5,(70) implies that a fxireign participant in
a joint venture which licensed technology to. the venture
with a term, longer than, ten years would be obliged to
contribute the technology free of charge during the
later years of the venture's existence, if the term of
joi^nt venture contract is beyond ten years.
It should be noted, however,, that the above-mentioned
provision is more flexible than, that stipulated in the
Provisions ;on.Technology Imports in Shenzhen Special
Economic Zone, promulgated by the people's government
of Guangdong Province on February 8,. 1984. According to
these rules,, the time limit of a .technology transfer
contract is generally "five years or less" except for
those co'ntracts in. which technology, is invested as
capital stock. Even.for a contract in which technology
is invested as. capital stock, it shall be appropriately
extended by the, agreement of both sides in, a joint
venture and approval by the people's government of
Shenzhen city, (71)
Finally, in. addition-to the above-mentioned stipulations,
the Implementing Regulations also'provide that the
examination and approval authority shall not approve
the;.technology transfer agreements which. contain the
following restrictions:
1B5
1) Prouisions by uirtue o£ which the technology
exporting party imposes the obligation-for the joint
venture to buy from a specific source the equipment,
parts and raw materials^
2) Prouisions pursuant to which.the technology
exporting party, reseru-es the right to fix the quantity,
price or region of.'sale of the products manufactured on
the basis of the technology transferred;
3) Prouisions which prohibit, the joint venture from
using the technology continuously after the expiration
or termination of the technology transfer agreement;
4.) Provisions which obligate the joint venture to
transfer to the-technology exporting party the inventions•
or improvements, that may be obtained through the use i
of. the technology transferred. According to the
Implementing Regulations, however, the mutual- exchange j
of the inventions or improvements will be possible if i
such exchange can be made on the basis of reciprocity |
(,Art^45). .j
Although several necessary requirements are laid down -
in the JUL and the Implementing Regulations in respect
of the technology transfer agreements, the Chinese
government's attitude towards the transfer of technology
is clear-cut: it protects ownership of the technology
transferred, to joint ventures by foreign investors.
Acting on.the Patent Law of the People's Republic of
China, which was. promulgated in 198A and became effective
on April 1, 1985, the Chinese government supervises the
observance of confidentiality clauses in all technology
transfer agreements approved by it. In case of any
violation of the confidentiality clauses by a Chinese
enterprise as a recipient of the technologjy transferred,
the Chinese court will regard this as an act of
infringement on the rights of the party transferring
the technology, accept the suit filed by the party which
has suffered the damage, and institute legal proceedings
for the prosecution of the party resposnsible for such
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inf.ringement, (.72) This problem mil 11 be discussed later
in- Chapter 7.,
E» Export and domestic sales
"Foreigners, want domestic sales, ,the Chinese side wants
international sales. This creates a contradiction,"(73)
But this is true. The Chinese gouermnent encountered the
same problem that the Y.ugpslav/ gpuernment encountered,.
In Y.ugoslavlaforeign-investors often, ask if it is
possible for the joint venture to sell exclusively on
the Yugoslav, and east European market, and if, in that
case, profits in dinars may be exchanged through a
Yugoslav bank for hard currency and later be repatriated,.
The answer is no. The joint venture must always sell at
least a small part of. its output on western, markets.
Before 1978, only these earnings may be used for the
repatriation of profits,(7A) After 1978, foreign partners
can.receive dinars as their shares of the join± ventures'
profits, and the dinars foreign investors received can
be used to purchase Yugoslav, products and to export them.
Where export of the joint ventures' products is prohibited
by law or the products by their nature are not exportable,
the dinars foreign, investors received can. be transferred
abroad or to a third party, of course in exchange f£)r the
hard currency in_ Yugoslavia , (75 )
In China, the joint ventures are also expected to be
export—oriented.. When the JUL was promulgated in 1979,
the law states that a joint venture is encouraged to
market its products outside China(Art,9), This is not
only aimed at balancing the payment and receipt of
foreign exchange of the enterprise itself, but mainly
at improving the standard of. its products through
competition in world markets. (7.S)
•f course, the Chinese government does not mechanically
demand that all joint ventures market their products
1B8 :
abroad^ Under the JUL, the products of a joint v/enture
may also be distributed on the Chinese market(Art.9),
That is, if the technology of the enterprise is truly
aduanced and suitable and its products need.ed by China,
the proportion of products for Chinese markets may be
discussed case-by-case and agreed upon in the light of
the specific conditions, i.e., part, or the majority,
or even all, of its products may be sold in home
markets.(77)
Hoiueuer, the JUL does, not clearly stipulate how much
proportion of products of a joint uenture may be
distributed, on the Chinese market.. As a result, in a few
years after the JWL has been promulgated, when a joint
venture contract uras negotiated, both parties were often
concerned about the proportion of products to be sold
in China and abroad. Some foreign businessmen argued that
they would invest in China because they are interested
in China's broad and potential market. However, their
enthusiasm would be affected if China overstresses
export of products.(78)
The discussions about proportion of joint ventures'
products to be sold stopped, when China promulgated the
Implementing Regulations in September 1983. These
regulations, reaffirm on the one hand that the Chinese
government encourages joint ventures to sell their
products on the international market(Art.GO ) , and on the
other hand, state that products of joint ventures that
China urgently needs or imports can be sold mainly on
the Chinese market(Art.61). The Implementing Regulations
resolved thus, one of the most vexing problems in
negotiating the joint venture contracts during some
few years.
1. E xportation
Speaking of the exportation. Article 75 of the Imple
menting Regulations states, that a joint venture should
in general keep a balance between its foreign exchange
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income and expenses-., A portion of the products of the
venture must therefore be allocated for export in order
to obtain foreign exchange u/ith which to defray the cost
of imported raui arid semi-processed materials, pay out divi
dends due to foreign participants and remunerate foreign
workers and staff members. Being required to sell a per
centage of its products on the world, market is also likely
ta spur a joint venture to adopt new technology and equip
ment. and improve management and. production.
During the negotiations, each party to a joint venture
should make a genuine study of international demands for
its products while conducting feasibility studies, and.
include in the contract the percentage of products to be
sold abroad and their targeted markets. The percentage of
a joint venture's products to be sold on the international
market, may be reduced with the necessary approval during
the early stage of the venture's, operation and raised
again once the quality has improved.
The products apportioned for expart by a joint venture
may be marketed by the venture itself, by sales agencies
of the foreign participants or by Chinese foreign trade
corporations on a commission or distribution basis. They
may also be sold at the spring and autumn sessions of the
China Export Commodities Fair in Guangzhou and the many
mini—trade fairs held in other parts of the country,
•n the question of fixing prices for export products,
the Implementing Regulations state that prices of export
products of a joint venture shall be fixed by the joint
venture itself and filed with departments in charge and
of price control (Art. B5 ). However, to au.oid competition
with state-owned enterprises on the international
market, the joint venture is required to coordinate
its prices with those for similar products exported
to the same country or region.by China's foreign trade
corporations.(79)
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2. Domestic sales
Speaking of the domestic sales, the Implementing
Reguilations alloui- a bigger percentage of joint ventures'
products to be sold on domestic markets with a uiew to en
couraging more projects to produce goods that China urgent
ly needs or imports. When a joint venture whose products
are mainly sold on the domestic market has a foreign ex
change balance of payments deficit, the people's governmen-
of the relevant province, autonomous region, municipality
directly under the Central Government or department under
the State Council will resolve the deficit through use of
its own foreign exchange reserves. If it is unable to
do so, arrangements will be made to include the deficit
question in the state plan after examination and approval
by the riOFERT and the State Planning Commission,
Article 64 of the Implementing Regulations provide
that a joint venture may sell its products on the Chinese
domestic markets in the fallowing ways:
1)for items under planned distribution, department in
charge of the joint venture will bring them into the dis;-
tribution plan of the materials administration departments
which sell them to designated users according to plan;
2) for those items, handled by materials and commercial
departments, the materials and commercial departments will
sign purchase contracts with the joint venture;
3) For excess quantities other than those purchased by
plan according to the aboue two categories, and materials
which do not belong to these two categories, the joint ven
ture has the right to sell by itself or entrust sales to
the organizations concerned; and
a) for products of a joint venture that Chinese foreign
trade companies need to import, the joint venture may sell
to Chinese fxjreign trade companies, and foreign currency
is to be paid.
On the question of pricing of products for sale on Chine
se domestic market, Article 65 of the Implementing
Regulations, stipulate that prices^ of products of a joint
venture for sale on. the Chinese domestic market, except
those items approved by the price control department for
valuation with reference, to the international market, shal
171
correspond with state—set prices, be rated according, to
quality and paid for in Renminbi, Prices fixed by a joint
venture for its products shall be filed with departments
in charge of joint venture and of price control.
Correspondingly, with the exception of gold, silver, pla
tinum, petroleum, coal and timber, prices for purchasing
raut materials uihich are needed for manufacturing products
to be sold domestically and charges for water, electrici
ty, gas, heat, transportation, labour services, engine
ering, consultancy services and advertising provided to
joint venture are permitted to be the same as those charged
to the- Ch-inese state-owned enterprises and paid in
Renminbi.
r. Taxation
A joint venture established in China is to be subject
to a uariety of taxes, including income tax, consolidated
tax, customs duties,,and a Real Estate Tax. In addition,
foreign persons working in a joint venture are required
to pay individual tax on their wages and salaries earned
in China. Here, I give a brief description of the joint
venture taxation, a detailed discussion will be made in
the next chapter.
1 . Joint Venture Income Tax
A joint venture is subject to tax on its taxable
income pursuant to the Income Tax Law of the People's
Republic of China Concerning Joint V/entures with Chinese
and Foreign Investment, adopted at the Third Session of
the Fifth National People's Congress on September 10,
1980, and the Detailed Rules and Regulations for the
Implementation of the Income Tax Law of the People's
Republic of China Concerning Joint Ventures with Chinese
and Foreign Investment, approved by the State Council
on December ID, 1980, and promulgated by the Ministry of
Finance on December 14, 1980.
The tax rate is basically 33 per cent on net income,
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including a local ID per cent surtax levied on the basis
of the actual amount of the income tax paid by the
venture. Compared with those in other socialist countries,
the joint venture income tax rate in China is moderate.
In Yugoslavia, for example, the profits which a foreign
partner in a joint venture transfers abroad are subject
to a uithholding tax. The general level of the tax is
35 per cent, but the actual level depends on the
regulations adopted by individual Yugoslav republics
which are empowered to deal with taxation of foreign
persons. (_80) Rumania established an annual tax of 3D per
cent on joint venture taxable profits. The Rumanian State
Council may grant a full tax exemption for the first
year and a 5D per cent reduction of taxes for the
following years. A tax on the part of profits which are
reinvested is reduced by 20 per cent, providing the
profits are reinvested for at least 5 years. In ad.dition,
when poat—tax profits are transferred abroad, they are
subject to a further tax of 10 per cent,(81)
Like some other countries which adopt the fiscal
incentives to attract foreig.n investment,(82) China
gives tax holiday to the joint ventures which are
qualified to be exempt from income tax during a specified
period. According to the revised provisions made by the
Standing Committee of the Sixth National People's Congress
in September 1983,(83) a Chinese-foreign joint venture
with a term of 10 years or more will be exempt from
income tax during the first two profit-making years
(formerly during the first year only). It will be allowed
a 50 per cent reduction of income tax in the third,
fourth and fifth years (formerly in the second and third
year only).
In cases uhere a joint venture which has. already begun
business operations and earning profits, if the exemption
and reduction previously available under the old proui-
sions, that is, one year exemption and two years:, for 50
per cent reduction,, have not expired, then the joint ven
ture may obtain an additional one year for both the exemp
tion and 50 per cent reduction periods. If the tax exemp-
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tion period has already expired, then the joint venture
uiill not be entitled to an extension, of the exemption pe
riod, but will be entitled to an extension of the reduction
period^ However, for those fortunate joint uentures which
have already been in business long enough and made suffi
cient profits to have consumed completely the original tax
exemption and tax reduction periods, there are no further
extension of the. tax exemptions or tax reduction.
In cases where a participant in a joint venture reinvests
its share of profits in China for a period of not less than
five years, it will obtain a refund of 40 per cent of the
income tax paid on the reinvested amount.
2. Consolidated tax
Established in 1958, the industrial and commercial
consolidated tax is essentially a turnover and import
tax. Joint ventures usually confront this tax in
connection with the import of raw materials or with
regard to sales, in or outside China. The rates of consoli
dated tax vary considerably depending on the type of mate
rial or service involved and can be significant. The taxes
range from a low of approximately 3 per cent for certain
types of services to a high of approximately 69 per cent
for certain tobacco leaf.(84)
In general speaking, a joint venture shall be subject to
the Consolidated Industrial and Commercial Tax Regulations
of the People's Republic of China(Draft), which were promul
gated in 1958, and the Detailed Rules and Regulations for
the Implementation of the Consolidated Industrial and
Commercial Tax Reg.ulations. of the People's Republic of
China (Draft), which were promulgated in 1972. However,
under the Implementing Regulations, joint ventures are
to be exempt from, customs duty and industrial and
commercial consolidated tax for the following imported
materials:
1) machinery, equipment, parts and other materials, inc
luding materials required for a joint venturers construc-
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tion of the factory site and for installation and reinfor
cement of machinery., which are part of the foreign partici
pant's share of inuestment according to the provisions of
joint venture contract;
2) machinery, equipment, parta and other materials, impor
ted with funds which are part of the joint venture's total
investment;
3) machinery, equipment, parts and other materials impor
ted by the joint venture with the additional capital under
the approval of examination and approval authority, of
which China cannot, guarantee production and supply; and
4) raw materials, auxiliary materials, components, parts
and packing, materials imported by the joint venture for
production.of export gaads(Art.VI),
In the case of export sales, products of a joint venture
for export will be exempt from industrial and commercial
consolidated tax with approval of the ninistry of Finance,
However, the exportation of items restricted by the State
may be an exception.
In the case of domestic sales, a joint venture may apply
for reduction or exemption of industrial and commercial
consolidated tax for a certain, period of time for products
which are sold on Chinese domeatic market when it has dif
ficulty to pay such tax in its initial period of produc
tion.
Apart from the above, the Chinese-foreign joint ventures
have the option of paying the lower of the rates, under
the 1972 Detailed Rules and Regulations for the
Implementation of the Consolidated Industrial and
Commercial Tax Regulations (Draft), which are particularly
applicable to Chinese state-owned enterprises, or the
1958 industrial and commercial consolidated tax.(85)
3. Customs duties
In China, there are two types of import tariff rates:
general ratea and minimum rates. The minimum rates
apply to imports from countries which have concluded
with the People's Republic of China commercial treaties
gj. trade agreements for. reciprocal favorable treatment,
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The general rates apply to imports from countries which
have no such treaties or agreements with China, Goods
imported as investment in Chinese-foreign joint ventures
are duty-free, and the products of the joint ventures
for export will be exempt from the Customs duties unless
otherwise specified in state regulations.
4» Real Estate Tax
The regulations governing this tax have been in effect
since 1951. Houses owned and land used by individuals
and enterprises are taxed according to their value or
rent. Tax on houses is levied annually on the owners at
1.2 per cent of the value, or 18 per cent of the rent.
(86) However, joint ventures which pay land-use fees on
the land they use according to the regulations may be
exempted from land tax. (.87)
G. Foreign exchange control
Since the founding of the People's Republic, China has
adopted the policy of centralized control and unified
management of foreign exchange by the State. This practice
is similar to those in other socialist countries.
With its branch offices in the provinces, autonomous re
gions and municipalities directly under the Central Govern
ment, the State Administration of Exchange Control (SAEC),
an organization directly under the State Council of the
People's Republic of China, performs; the functions of con
trolling foreign exchange in accordance with the state lau/s
and regulations.
The bank authorized to manage foreign exchange is the
Bank of China, No other financial institutions are permit
ted to engage in foreign exchange business, unless appro
ved by the SAEC.
All exchange receipts and payments, made by joint ventures
in China involving foreign exchange must be handled in ac—
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cordance with the stipulations of the Provisional Regula
tions for Exchange Control of the People's Republic of
China (Exchange Control Regulations), adopted and promul—
gated by the State Council in December 1980, and the Rules
for the Implementation of Exchange Control Regulations
Relating to Enterprises with Overseas Chinese Capital,
Enterprises with Foreign Capital, and Chinese and Foreign
Joint Ventures (Rules for the Implementation of Exchange
Control Regulations), approved by the State Council in July
1983 and promulgated by the SAEC in August 1983,
1. Foreign exchange deposit accounts
With the business license issued by the State Administra
Administration for Industrial and Commerce, a joint
venture may open foreign exchange deposit accounts and
Renminbe deposit accounts with the Bank of China or any
other banks in China approved by the SAEC or its branch
offices. Payments to and from these accounts are subject
to supervision by the depository bank.
All foreign exchange income of a joint venture must be
deposited in the foreign exchange deposit account in the
bank where an account has been opened; all payments by the
joint venture in foreign exchange are to be made from its
foreign exchange deposit account. That is, a joint venture
may use its foreign exchange earnings at its own discretion
without being required to sell them to the Bank of China,
In order to meet business needs, a joint venture can
apply to the SAEC or its. branch offices for approval for
opening foreign currency deposit accounts with banks in
foreign countries or in Hong Kong and Macao,
2. Foreign exchange payment
Under the Rules for the Implementation of Exchange
Control Regulations, foreign, exchange may be used as the
currency of settlement between joint ventures and Chinese
domestic enterprises where the products sold by a joint
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venture are import-substitutes and the buyer is a Chinese
entity or enterprise engaged in foreign trade business;
uihere the products to be bought by a joint uenturefor
the sake of production.. are commodities exported or importec
by Chinese entities engaged in foreign trade business.;
in construction contracts signed by a joint uenturewith
Chinese construction entities; and in other cases
approved by the SAEC(Art.12).
With the exception of the above-mentioned, cases,
Renminbe should be used in the settlement of accounts
between., the joint ventures on the one hand and the
Chinese entities, enterprises or individuals on the
other.
3, Foreign exchange remittance
The repatriation of profits and capital is always
considered, as one of the touchstones of the "investment
climate", not only by governments, but also by investors,
(sa) "Can a foreign.joint venturer remit abroad his profit
earnings and capital investment in China?" Eight years
ago, when China declared for the first time since the
founding of. the People's Republic that foreign businessmen
would be permitted to invest their capital in China, some
people were doubtful about this.
The problem has been well resolved from the outset.
According to the JUL, a foreign joint venturer is entitled
to remit abroad all his net profit as well as the funds
he receives upon the scheduled expiration or early
termination of the venture, on condition that such
remittance could be carried out through the Bank of
China and in accordance with the Chinese foreign exchange
regulations(Art. 10).
There was only one restriction, in the Exchange Control
Regulations imposed on the remittance of foreigners' wages
and other lawful earnings, requiring that staff members
and workers from foreign countries and HongKong and r-lacao
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could remit or take abroad no more than 50 per cent of
their net wages and other legitimate earnings after
making tax payments according to law.(89) This restriction
was relaxed in 1983, when the Rules for the Implementation
of Exchange Control Regulations were promulgated. In
accordance with these rules, foreign workers may remit
their entire wages and other legitimate income after
deducting taxes, and living expenses in China.(90)
This relaxation is based on a fact that as some of the
staff members and workers from foreign countries and Hong
Kong and nacao are working in China without their family
members and some of them, are stationed in theirs compa-
nies* foreign offices or working long hours at offshore
oil rigs, they have therefore no need to spend much money
in China»
When winding up operations according to law, joint ven
tures are required to carry out liquidation within the
specified period, under the joint supervision of the Chine
se financial, tax and foreign exchange control authorities
After completion of the liquidation, overseas Chinese
investors and foreign investors in the ventures may apply
to the SAEC or its branch offices for remitting abroad,
from their foreign exchange deposit accounts of the clo
sing enterprises, the funds they own or receive as their
share of apportioment,
H, Labour and wage management
The labour system of the joint ventures in China is
vested with two salient features. First, the labour plans
of a joint venture is brought into line with the state
labour plan. Second, the employment of personnel for a
joint venture takes the form of a signed labour contract.
I. Recruitment
New workers in a joint venture are openly recruited
through interview, in line with the relevant
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policies of the State in the region defined by the
labour personnel department. Applicants can be chosen by
the joint uenture and will undergo training. Training may
be extended in the case of unskilled workers. However, an
applicant who fails to achieve the required standard after
such training will be discharged. An applicant may work on
probation for some time. If found to be satisfactory, he
(she) will be formally employed. If not, he(she) will be
discharged.
All engineers, technicians and managerial personnel are
recommended by the department in charge of the joint ven
ture and the labour personnel department. They are then
interviewed and selected for employment by the joint ven
ture on the basis of qualifications. Apart from the agents
of the foreign participant in a joint venture, all the
staff members and workers of the joint venture shall be
recruited from among Chinese people, provided the Chinese
side can provide the qualified Chinese people,
2. Labour contract
As mentioned earlier, the employment of personnel of
a joint venture shall be conducted in the form of
signing a labour contract. A labour contract is to be
signed collectively by a joint venture and the trade
union organization formed in the venture. In cases
where a joint venture is small one, the labour contract
may be signed between the venture and workers and staff
membera individually,.
A signed labour contract must he submitted to the labour
personnel department of the provincial, autonomous regio
nal or municipal people*s government for approval. The la
bour personnel department., in the province, autonomous re
gion or municipality directly under the Central Government
may^ authorize the labour personnel department in the county
where the venture is located to ratify the contract,
A labour contract should include the employment and trai-
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ning of staff members and uiorkers, their job specifications:
and targets., dismissal and resignation terms, luages and
welfare benefits, rewards and punishment, labour protec
tion, work schedules and holidays, validity period and con
ditions for modification and. nullification of the contract,
as well as other rights and obligations which should be
obserued by the. joint venture on the one hand and its staff
members and umrkers on the other»
Once a labour contract is signed it should be observed by
both sides» The modification of a contract at the request
of one side must be agreed upon,by both sides and submitted
for approval to the original approving organ.
In addition to the labour contracts, a joint venture may
sign labour service CDntracts uiith the units which
provide personnel or the local labour service companies
on recruitment, employment and dismissal of workers and
staff members.
3 ^ Dismissal and resignation
A joint venture is entitled to make dismissal
decision when it finds that certain workers and staff
members are redundant as a result of changes in
production and technical conditions or other reasons
during the contractual period. However, according
to China's Regulations, for Labour Planagement in Joint Ven
tures, the joint, venture which has made dismissal decision
must inform the venture's trade union organization and the
uiorkers or staff membera to be made redundant one month
in advance, and pay them compensation in accordance with
the Regulations,(91) In addition, the dismissal decision
is required to be submitted for the record to the depart
ment in charge of the venture and the local labour person
nel department.
Workers and staff, members: should not be dismissed or
made redundant during the period of their treatment or re
cuperation from industrial injury and! occupational diseases
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or other illness and injury. Female workers and s-taff mem
bers should not be dismissed or made redundant during the
last three months of their pregnancy or during their mater
nity leave,
Workers and staff members of a joint venture may resign
for special reasons during the period of the labour con
tract, but should submit their applications to the venture
through their trade union organization one month before
resignation. If uorkers^ and staff members who received
training wish to resign during the contractual period, they
sould compensate the venture for certain expenses incurred
in their training.
A. UJaqes and welfare benefits
The wage level of the Chinese workers and staff members
in a joint venture is required to be equal to 120-150 per
cent of the real wages of staff members and workers in
Chinese local state—owned enterprises in the same line
of business with similar production scales and technical
conditions. This could be justified by two reasons: l) the
wage level of the Chinese workers, in the joint ventures
is higher than that of workers in the Chinese state—owned
enterprises because the local peoples are encouraged to
work in the joint ventures; and 2) the wage level of the
Chinese workers in the joint ventures is little higher
than that of workers, in Chinese state-owned enterprises
because there is a need to keep some kind of balance with
the wages of people not working in joint ventures, that is,
the gap between the income of workers in the joint
ventures and that of people working in the state—owned
enterprises should not be so big as to give rise to a
contradiction between these two sections of people.
It should he noted that a Chinese employee of a joint
venture does not receive the full amount of his wages;
part of the unpaid portion, of the wages, may be used as
compensation for the subsidies given by the State to
cover his living expenses; and part of the unpaid
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portion of the wages may be used as collective welfare.
For example, a regulations announced by the Chinese
l^linistry of Finance allow the Chinese side in a joint
venture to use 40 per cent of the unpaid wages of. the
Chinese employees of the venture for the construction of
housing for these emplayees.(92)
Wages of the general manager, deputy general managers
and other high-ranking officials, as well as foreign
staff members or workers in a joint venture should be
decided upon by the board of directors of the venture on
the basis of the principle of equal pay for equal work
and in accordance with the stipulations provided for in
the employment contracts.
5, Rewards and punishment
A joint venture may give encouragement or materials
reward to workers and staff members who observe the
venture's rules and regulations in an exemplary way or
who excel in their work. Those who achieve outstanding
results may be promoted or receive wage increases.
However, such decisions shall-be made by the general
manager and deputy general managers.
On the other hand, the joint ..venture may give punishment
to workers and s.taff members uiho violate the venture's
rules, regulations or labour discipline in accordance with
the seriousness of the case. These sanctions are to be de
cided upon by the general manager and deputy genegral mana
gers after consultation with the venture's trade union orge
nization and the persons concerned. In addition, pu.nishmen"5
by discharges must be reported to the department in charge
of the venture and the labour personnel deparment. for ap—
prowal,
6. Trade union,
The Implementing Regulations provide that workers,
and staff members of a joint venture have the right
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to set up grass-raats trade union and, to develop trade
union activities in accordance with China's Trade Union
Law(Art.95). Once established, the trade union is entrus
ted to represent the interests of staff and workers and. is
charged with, among other basic tasks, supervising the imp-
plementation of labour contracts, organizing political,
scientific and. technical studies, and educating workers to
observe labour discipline and strive to fulfil the econo
mic tasks of the venture^ Under the Implementing Re
gulations, trade union representatives are granted the
right to attend meetings of the board of directors of the
joint, venture and to voice their opinions with respect to
production and operation activities, issues relating to
wages and welfare benefits provided to workers and staff
members, labour protection, and labour discipline, etc»
Although the trade union representatives are not permitted
to vote at such meetings, the board directors is required
to "heed the opinions"' of the trade tiffion and "win its
co-operation(Art.9a)."
7. Settlement of labour disputes
The labour disputes occurring in a joint venture should
first of all be resolved through consultation between
the disputing parties. If consultation fails, one or both
parties may request arbitration by the local labour
personnel department. If one party does not accept the
arbitration.award , it may file a suit in the people's
court for legal settlement.
I. Financial, accounting, and profit distributing systems
The financial and accounting system of a Chinese—foreign
joint venture is to be formulated in accordance with
the JUL, the Implementing Regulations and the Accounting
Regulations of the People^s Republic of China for the Joint
Ventures Using Chinese and Foreign Investment Chereinafter
referred to as China's Accounting Regulations for Joint
Ventures), which were promulgated on march 4, 1985 by the
rninistry of Finance of the People's Republic of China and
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in the light of specific conditions surrounding the joint
venture. The final v/ersion of the system must be filed
with the local public finance department and the local
tax authority.
1. Financial and accounting syst em
According to China's Accounting Regulations for Joint
Ventures, a joint venture is required to set up a separate
accounting office with necessary accounting staff to
handle its financial and accounting work.(93)
The chief accountant of the venture, who is appointed or
invited by the chairman of the board of directors is
responsible for organizing and coordinating various sec
tions in drawing up plans for production, supply and. mar-
technical, process^ labour and wagesj capitaX cons
truction, revenue and expenditure and bank credits, exami
ning and supervising the implementation of related plans
and economic contracts, and examining, financial and credit
plans and accounting statements^ However, large sums or
special expenditure must have the approval of the general
manager of the venture,
China's Accounting Regulations for Joint Ventures require
that the accounting office and accounting staff of a joint
venture shall fulfil their duties and responsiblities with
due .care, make accurate calculation, reflect faithfully
the actual conditions , and supervise strictly over all
economic transactions in order to protect the legitimate
rights and interests of all the participants of the ven-
ture(Art.V).
In book keeping, a joint venture is required to adopt the
international practice of accrued base and double (debit-
credit) entries. All the accounting documents, accounting
bocks and accounting statements prepared by the venture
must be written in the Chinese language and optionally in
another language agreed upon, by the parties to the venture-
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In general speaking, a joint uenture shall adopt Renminbi
as its book keeping base currency,. A foreign currency may
be used if both parties agree, Hou/euer, a joint uenture
iising a foreign currency as the book keeping base currency
must produce a Chinese version of the accounting statements.
In that case, exchange losses and gains are required to be
recorded in the venture's accounts as losses or gains in
the year they are incurred.
The accounting year of a joint venture starts from Janua—
ry 1 and ends on December 31 of the calendar year. The ven
ture is required to submit its annual accounting statements
to local tax authorities, financial departments and
department in charge within four months beginning from
the end of each accounting year. The quarterly accounting
statements should also be submitted to the same authorities
ujithin 20 days after the end of each quarter.
All the documents in respect of investment contributed
in the form of materials, the right to the use of land,
industrial property rights and know—how., assessment
of fixed assets agreed to by the parties to the joint ven
ture, relative agreements, and annual accounting statements
must be verified by an accountant registered in China and
sball become valid only by his certification.
Under China's Accounting Regulations for Joint Ventures,
a joint venture of relatively large size shall have an au
ditor appointed or invited by the chairman of the board
of directors. The function of the auditor is to appraise
and audit independently the operation and performance of
the venture and to assist the general manager in management
and fulfillment of the anticipated economic results. Speci
fically, the auditor examines and assesses whether the ven
ture and its branches follow the financial and accounting
system, whether their revenue and expenditure is reasona
ble, whether the accounting items are proper, whether rela
tive papers, documents; and procedures are complete and
whether the records, are accurate. If there is any problem,
it is auditor's responsibility to report it to the board
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of directors and the general manager so that it may be re
solved in good time.
In a small joint venture, a special person may be appoin
ted by its accounting office to undertake the auditing of
the ventune,
2. Profit distribution
The system for distributing the profits of a joint
venture is fixed by the JUL and the Implementing
Regulations and, as supplemented by provisions contained
in China's Accounting Regulations for Joint Ventures,
This system is based on the computation of the after-tax
net profits of the venture, from which are deducted
amounts allocated to the venture's reserve funds, welfare
funds and development funds.
The reserve funds are mainly used to make up losses and,
if approved by the examination and approval authority, may
also be used to increase the capital of the venture for
expansion purposes.^ The development funds are used to deve
lop production, raise productivity, update technology,
acquire fixed assets and Increase workingi capital.. While
the award and welfare funds are special funds for impro
ving the welfare of the staff members and workers as a
whole and rewarding those with outstanding achievement.
Under the Implementing Regulations, the proportion
of allocations for reserve funds, uelfare funds and
development funds is decided by the board of directors
of the joint venture(Art.87).
After the above—mentioned deductions, the remainder is
allowed for distribution among, the parties to the joint ven
ture according to the ratio of their registered capital
contributions. However, no distribution of profits is al
lowed if losses carried over from preceding years have not
been made up. Unpaid profits from preceding years may be
distributed with the profit of the current year.
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J. Duration^ dissolutiQn and liquidation
According to the JVL and the Implementing Regulations,
the duration of a joint venture may be decided upon
through consultation of all parties to the venture accordin.
to the actual conditions of the particular lines of busines
and projects. In general speaking, the duration of a joint
venture engaged in an ordinary project is from, 10 to 30
years. The term for those ventures engaged in projects re
quiring a large amount of investment, long construction
period and a low return rate can be extended to 50 years.
Although there are set terms, China adopts a flexible
policy on the time duration. In cases where all parties
to a joint venture agree to extend the duration, the
venture may file an application for extending the duration
before the date of expiration of the venture.
It. should be noted that the duration of a joint venture
depends essentially on the sophisticatedness of the tech
niques, technology and equipment of the venture, on the
competitiveness of its products and on the level of its
operation and managemEnt, If an investor has only the im
mediate profits in mind, while the techniques, technology
and equipment of his enterprise are not so advanced, he is
bound to be eliminated in the fierce competition, and the
duration of the joint venture cannot but be short. Conver
sely, if the techniques, technology and equipment, of the
venture uiill constantly prosper, and both parties to the
joint venture mill naturally desire long—term cooperation.
So the duration of the venture will not be a problem.
Therefore, the duration of a joint venture depends, in
some sense, on the joint efforta of both parties to the
venture.
Speaking of the dissolution, the Implementing Regu
lations permit early dissolution af a joint venture in the
event of breach of contract by one of the parties, where
the venture suffers heavy losses or is unable to attain it
stated business goals, or upon the occurrence of other rea
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sons stipulated in the joint venture contract,(94) In the
event that the reason for termination is caused by a breach
of contract, the party failed to fulfil the obligations
prescribed by the agreement, contract and articles of as
sociation shall be liable to the losses thus caused.
Upon announcement of the dissolution of a joint venture,
the board of directors of the venture is required to estab
lish a liquidation committee consisting of board members
appointed by the parties to the venture. This, committee is
entrusted with the tasks of conducting thorough check of
the property of the joint venture, its creditors' rights
and liabilities; working out the statement of assets and
liabilities and the list of property; putting forward a
basis on which property is to be evaluated and calculated;
and of formulating a liquidation plan which must be appro
ved by the board of directors of the venture and implemen
ted under the supervision of the department in charge of
the venture.
After the clearance of debts the remaining property may
be distributed among parties to the joint venture according
to the proportion of each, party' investment or some other
method agreed to by the parties. In the event, that the
value of the remaining assets exceeds the amount of the
joint venture's registered capital, the excess will be re
garded as profit on which income taxes, shall be levied
according to law. In addition, the foreign participant shall
pay income tax of 10 per cent, oa his portion of the net
assets, or remaining property which exceeds his registered
capital when he remits it. abroad.(95)
Although the JUL*& Implementing Regulations state that
joint ventures will be able to make distributions to the
parties upon liquidation, in practice, a major fear of
foreign investors is that the Chinese side will prevent
such a possibility from being realized.. ItL seems:^ that this,
fear is grounded in the belief that a business may be a
very profitable one at the time of expiration or termina
tion and that the Chinese members of the liquidation com—
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mittee would insist on a low ualuation of the venture's
assets and then arrange for their sale to a related Chinese
enterprise, thereby permitting the Chinese side to continue
the operations, of the joint venture in a modified form,(9&)
Perhaps in order to prevent this consequence, many foreign,
investors have attempted in the past joint venture negotia
tions to win agreement upon a "^buyout" rather than a liqui
dation or to insert provisions in the contracts, requiring
that the valuation of the joint venture's assets shall be
performed by a foreign broker or at least be sold at auc
tion in the international market. Sometimes, the contract
states that upon, dissolution and liquidation of the ven
ture, if any assets is to be sold, if the terms and condi
tions offered are the same, the Chinese participant in the
venture shall haue the right of first refusal based on the
fair market value of the assets in the international mar
ket at the time the contract expires or is terminated, (97 )'^
K, Settlement of disputes
On the question of dispute settlement, the JUL and the
JUL's Implementing Regulations state that disputes arising
between the parties to a joint venture which the hoard of
directors canno:t. settle through consultation may be settled
through conciliation or arbitration^ If there is no written
arbitration agreement between the parties to a joint ventu
re, each side can file a suit with the Chinese people's
court.
Both legal documents reflect China's regular practice in
which the disputes arising from a contract signed by China
with a foreign country may be expected to be settled throu
gh three successive stages: consultation, conciliation,
and arbitration or litigation.
First, China's hope is that disputes arising from a eco
nomic contract concluded between China and other foreign
country can be settled through consultation, the t is,
through direct negotiations between the parties to the
contract themselves,
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Second, in those cases uhere the parties cannot resolve
a dispute by themselves, China's preference is for concilia
tion rather than arbitration. That is, before an arbitra
tion tribunal is formed, conciliation is conducted by
China's Foreign Economic and Trade Arbitration Commission
(FETAC,)(98) to which an application for arbitration has
been aubRiitted.
Since recent years, the FETAC created a new method of
conciliation, i.e., joint conciliation. In case of dispute,
the Chinese side applies to FETAC and the foreign side to
a corresponding arbitration institution in its oujn country
for joint conciliation. The FETAC and the foreign
arbitration institution each appoints one or more
conciliators on an equal basis to conciliate the case
jointly.
In either case, if the conciliation is successful, a con
ciliatory statement is to be made to close the case.
However, in those cases where conciliation is unsucces
sful, the dispute may be settled at the third stage: arbi
tration or litigation^ In that case, China's long-standing
position is that the Chinese people's courts may become
involved in the recognition and enforcement of arbitration
awards, but they do not entertain cases of foreign trade
and economic disputes when an arbitration agreement is in
force,(99) In case neither arbitration clause provided in
the contract nor written arbitration agreement reached
afterwards, the parties concerned may bring suit in the
Chinese, people's court. In general speaking, China's pre
ference is for arbitration rather than, litigation.
With regard to arbitration, China usually agreed to arbi
trate in third countries under the procedural rules of the
designated foreign institutions, even though China pre
fers that arbitration should take place in China or in the
country of the defendant, moreover, except in the case of
contracts for Chinese-foreign equity joint ventures,
Chinese-foreign contractual joint ventures and for Chinese-
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foreign cooperative exploitation and development of natural
resources, which are required to be governed by the lau of
the People's Republic of China, China's Foreign Economic
Contract Lau. states- that the parties to a contract may
choose the law to be applied to the settlement of the dis
putes arising from' the contract, (1 OQ )
It should be said that China's system for dispute settle
ment is reasonable and flexible, which can be expected to
encourage foreign companies, enterprises or individuals
to make investment in China,
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Chapter 5
China's Tax Legislations
In recent years, China has made continuous study of
taxation and formulated a series of tax laws and
regulations concerning foreign enterprises and private
individuals operating and residing in China, including,
inter alia, the Individual Income Tax Law, the Income
Tax Law on Joint V/entures, and the Income Tax Law, on
Foreign—owned Enterprises, In addition, foreign companies
engaged in oil and gas—related activities in China must
pay taxes in accordance with China's tax laws and
specified regulations. This chapter is devoted to present
an overview of the important tax legislations applicable
to foreign business in China.
A, Individual Income Tax Law
China's Individual Income Tax Law was promulgated in.
September 198D. This tax is levied on the salaries, wages
and other remunerations, of individuals, and on incomes
derived from leasing and transfer of patents, etc.
Before 198Q there was no individual income tax law in
China. This may be explained by two reasons: first, since
the founding of the People's Republic, China adopted a
system of lower—salaries, the monthly income gained by
a Chinese inhabitant was. generally not more than 800 yuan
Renminbi, so it was not necessary to have a tax law on
individuals' incomes derived from salaries, wages and
other remunerations; second, before 1979 there was no
foreign investment in China, so the taxation of foreign
businessmen engaged either in the joint ventures or in
the foreign-owned enterprises was out of the question.
The promulgation of the Individual Income Tax Law is
a logical result of the policy, adopted by the Chinese
government since the recent years, of invigorating the
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domestic economy and, in particular, opening to the
outside world. This is of great significance both in
respect of the protection of foreign business and
safeguarding China's national economic interests.
1, Scope of taxation.
In international practice, most countries provide
different tax treatments for residents and non-residents.
The division of the residents from "the non-residents is
determined by the length of the residency. For example,
some COuntries provide in their tax legislations that
individuals residing in their respective countries for
more than six months are residents, while others specify
in their tax laws that individuals residing in their
respective countries for less than one year are non
residents. (l ) In general speaking, with regard to the
non-residents, an individual income tax may be levied
only on the income gained within the country where the
taxpayer is residing, and in respect of the residents,
an individual income tax may be levied on the income
gained within or outside the country where the taxpayer
is residing.
Considering China's actual conditions and with reference
to international practice, China's Individual Income Tax
Law divides the taxpayers into two groups: individuals
residing in China for one year or more, and individuals
not residing in China or those who reside in China for
less than one year. An individual residing in China for
one year or more is taxable on income gained within or
outside China; while those who reside in China for less
than one year or those who do not reside in China are
subject to taxation on incomes gained within China.
1) Residents for one year or more Under the
Individual Income Tax Law, an individual residing in
China for one year or more is taxable on his income
gained "within or outside China."(2) The word, "one year"
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is defined as a full 3S5 days of a tax year.(3) During
a tax year the "temporary absence" from Chinese territory
is to be not counted for purposes of the one year or
more residence provision. That, is:, according to the
interpretation made by the Notice issued by China's
[Ministry of Finance in June 1981, foreigners with
one-year residence permits or uisas who leave China and
return during the effective period of their permits or
visas are considered residents of China for one full
year regardless of the amount of time actually spent
abroad.(4)
The one year or more residence provision is explained
by the Detailed Rules and Regulations for the Imp 1ementatio
of the Individual Income Tax Law (hereinafter referred
to as Detailed Rules) as that an individual who resides
in China for one year or more but not exceeding five years
shall be taxable on his income gained within China and on
his income gained outside China only if it is remitted to
China; and that an individual residing in China for more
than five years shall pay tax on all income received
outside China from the sixth years of residence, regardles;
of whether income gained outside China is remitted to
China or not.(5)
Despite of the statutory regulations, there is an
exception to this non-China-source rule. In 1983, the
(Ministry of Finance declared in a document that income
generated outside of China, irrespective of whether the
income has been remitted into China or not, by foreigners
who reside in China for more than one year or more, or
for more than, five years for carrying out a task or
engaging in professional work and not intending to settle
down in China, may be exempted from individual income
tax, provided that these foreigners are given employments
by joint ventures with Chinese and foreign investment,
by contractual joint ventures, or by foreign—owned
enterprises established in China.(b)
2) Residents for less than one year According to
China's Individual Income Tax Lau^ an individual not
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residing in China or an individual residing in China for
less than one year is subject to taxation on income
gained within China(Art.1). The Detailed Rules provide
a favourable exception to this rule for foreigners luhose
"continuousL residence" in China does not exceed 90 days
during a tax year. That is, according to the Detailed
Rules, certain specified categories of income from
sources within the territory of China, including the
individual income gained from work and services done
within China, shall be taxed in accordance with China's
Individual Income Tax Law, regardless of whether the place
of payment is within China or not. However, if an
individual who is resident for not more than 90 continuous
days in China during a tax year, his gainings paid by an
employer outside China for his work and services performed
within China may be exempted from taxation(Art.5),
It should be noted that the word "continuous" would not
be interpreted literally and that "residence" should be
explained as the right to remain in China, aa evidenced
by a taxpayer's, viwa. Under the 1981 Wotice of the
Ministry of Finance, a foreigner entering. China with a
visa valid for more than 90 days is presumptively a
resident for more than 90 days and is therefore subject
to tax on all income gained within China starting from
the date on which he entered the country. Absences from
China are disregarded for purposes of the ninety—day
exemption if the taxpayer returns at any time during the
effective period of his visa(Art.6). Consequently, a
businessman who repeatedly visits China on a multiple-
entry visa valid for more than 90 days will find himself
ineligible for the ninety—day exemption even if he is
in China for less than a total of 90 days. However, a
foreigner who spends 90 days or less in China and who
leaves China without intending to return during the
effective period of his visa may be regarded as a non
resident and qualify for the ninety—day exemption,(7)
In practice, the ninety-day exemption is generally
applied to foreigners entering China on short—term visas
ig;
valid for "less than. 90 days". A foreigner who has a
short-term visa needs not register with the tax authorities
However, if it could be determined in advance that his
visa would be extended beyond 90 days, he must register
from the beginning of his stay.
2. Taxable items
Under China's Individual Income Tax Law, the individual
income tax is, levied on wages and salaries;(s) compensatior
for personal service3;C9) fees for the use of proprietary
rights;(lO) income from lease of property;(11) and the
interest, dividends and bonuses.(12) In addition, the
Individual Income Tax Law also states that individual
income tax shall be levied on "other kinds of income"
specified as taxable by the Flinistry of Finance of the
People's Republic of China(Art.2). This flexibility
reflects the consideration given by the Chinese government
in respect of the development of the economic co-operations
between China and other foreign countries. If necessary,
the said PHinistry has the right to decide the new
taxable items.(l3)
Speaking of the taxation on the wages and salaries, it
should be noted that the per diem,or fixed periodic
allowances paid by foreign-owned enterprises established
in China to their employees are taxable as wages and
salaries; but not taxable are advances or reimbursements
by these enterprises to their employees for specific
"company expenses" such as lodging, transportation,
postage, telephone and telegraph, office expenses,
advertisement and business-related entertainment expenses,
provided that the employer submits "proof" which is
verified by the local tax authorities. This "proof" must
establish that the payments were for "company expenses"
and not for food, laundry or other personal expenses of
the employees, and were not part of the employees'
salaries.(1A)
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3. Tax rates
The indiuidual income tax rates are diuided into two
main categories: 1) Regular income including uages,
salaries and other constant income which is taxed monthly
at progressiue rates ranging from 5 per cent to 45 per
cent. The louest rate is 5 per cent for a monthly income
betueen 8Q1 and 1500 yuan RenmLnbi; monthly income from
1501 to 3000 yuan Renminbi is taxed at 10 per cent^ After
Renminbi 3000, the marginal tax rate increases by ten
percentage points until it reaches 40 per cent on income
between Renminbi 9,001 and Renminbi 1 2,000. r^.onthly
income aboue 12,000 yuan Renminbi is taxed at 45 per
cent; 2) Compensation for personal services, royalties,
interest, dividends, bonuses, lease of property, and
other kinds of income shall be taxed at a flat rate of
20 per cent.(l5)
4 . Calculation
In calculating an individual's income tax, tuio principal
factors must be considered: the duration of an individual':
residence in China; and the place from which the income
is derived. In view of these two factors, the Individual
Income Tax Law states that an individual who has resided
in China for one year or more is liable to be taxed on
income received both within and outside China, and an
individual who has resided in China for less than one
year is liable to be taxed on income received in China
only (.Art. 1 ) .
Concerning the liability of an individual for tax on
income generated outside China, an individual who resided
in China for one year or more but not exceeding five
years, is liable to be taxed only on that part of his
income which has been remitted to China, while income
generated outside China by an individual who has resided
in China for more than five years is subject to be taxed
on all his income received outside China from the sixth ,
year onwards, irrespective of whether the income has
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been remitted to China or not.
The income of an indiuidual who has resided in China
for less than 90 days is subject to taxation only on the
part generated in China. When this period is exceeded,
the income of an indiuidual who is employed to work in
China by his employer outside China is subject to taxation
on the part paid to him as wages outside China,
In calculating indiuidual income tax, the liuing
expenses of an indiuidual and. his dependents should be
deducted from his income. Only the remaining portion is
taxable, and only wages and salariea in excess of 8DD
yuan Renminbi are taxable.
The compensation for personal, seruices and other incomes
such as royalties or lease of property are allowed a 20
per cent deduction if the amount in a single payment is
in excess of 4,COO yuan Renminbi. Incomes below 4,000
yuan Renminbi are allowed a deduction of 800 yuan Renminbi,
In both cases, the remaining., amounts after deductions
are taxable,
Howeuer, the Indiuidual Income Tax Law prouides that
no deduction is allowed for interest, dividends and
bonusesCArtft.2,5), That is, the interest, diuidends and
bonuses must be taxed on the full amount receiued in
each payment.
For the same item of income received by tw-O or more
individuals in collaboration, the eligible deduction
for expenses may be made from each one's share separately.
Finally, for a taxpayer whose taxable incomes are of
two or more categories as mentioned earlier, the eligible
deduction for expenses must be made separately and in
respect of each category of income. The balance remaining
after deduction may be calculated and levied
separately.(IB)
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5. Tax payment and time limit
In general speaking, the payment of individual income
tax is done in tuo ujaysr 1 ) Payment by the taxpayer. That
is, according to the Individual Income Tax Lau, an
individual must file a tax return and pay the tax to the
local tax authority within the first seven days of the
month following receipt of the relevant income; a taxpayer
who earns income outside China is required to pay the tax
due to the State Treasury and submit a tax return to the
tax authority within 3D days of the end of each year;(l7)
2) payment by the withholding agent. That is, the tax is
withheld at the time of payment of ujages or remuneration
for personal services, by the employer or the paying unit if
accordance uiith the prouisions of China's Individual Income
Tax Law, The withheld tax is paid over to the State Trea
sury by the withholding agent within the first seven days
of the following month.
In either case, the tax payer or withholding agent has
a legal responsibility to pay the tax due within the time
limits prescribed by the Individual Income Tax Law. In
case of failure to submit the tax returns within the
prescribed time limit on account of special circumstances,
applications for extension shall be submitted within the
prescribed time limit to the local tax authorities for
app roval. (18 )
It should be noted that the tax authorities have the
right to conduct investigations concerning the tax returns
and relevant informations submitted by the taxpayers or
withholding agents, provided that the officials sent by
tax authorities shall produce identification cards and
undertake to keep secret,
6. E xemp tions
The Individual Income Tax Law allows nine categories
of income to be exempted from individual income tax,
including 1) prizes and awards for scientific,
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technological or cultural 'achiewsments; 2) interest on
savings deposits in Chinese state banks; 3) uelfare
benefits, survivors' pensions and relief payments;
4) insurance indemnities; 5) military severance pay,
decommission or demobilization pay for cardes and armed
forces personnel; 6) severance pay or retirement pay for
cardes and workers; ?) salaries of diplomatic officials
of foreign embassies and consulates in China; S) tax-free
incomes as stipulated in international conventions to
which China is a party or as stipulated in agreements
China has signed with other foreign countries; and
9) other incomes approved as tax-free by the Ministry
of Finance of the People^s Republic of China(Art.4).
In addition, the Detailed Rules state that dividends
and bonuses derived from Chinese-foreign joint ventures
and from urban and rural cooperative organizations may
be "exempt" from taxation(Art.5 ) .
B. Income Tax Law on Joint Ventures
China's Income Tax Law on Joint Ventures (The Income
Tax Law of the People's Republic of China Concerning
Joint Ventures With Chinese and Foreign Investment) was
adopted at the Third Session of the Fifth National
People's Congress of the People's Republic of China on
September 10, 1980. This' tax law applies to the income
derived from production, operation and other sources(l9)
of all joint ventures for which contracts were approved
on or after September 10, 1980.(20) Joint venture contracts
approved before September ID, 1980 which contain tax rates
or incentives different from those in the Income Tax Law
on Joint Ventures are subject to special transitional
rules which allow the joint ventures to enjoy the benefits
of any tax rates and incentives agreed upon for the initial
period of the joint ventures. Subsequent extensions of
these ventures, however, are subject to the tax rates
established in the Income Tax Law on Joint Ventures.(21 )
The Income Tax Law on Joint. Ventures also applies to
the income derived from production, business and other
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sources of the branches and subsidiaries of the joint
ventures established inside and outside the Chinese
territory, uhich pay taxes through their head offices.
1. Taxable income
The taxable income is defined by the Income Tax Laoj
on Joint Ventures as "net income" in a tax year after
deduction of costs, expenses and losses in that
year(Art.2).
However, nine listed items shall not be counted as
cost, expense or loss in calculating the taxable income,
which include l) expenditures which must be capitalized;
2) interest on equity capital; 3) income tax payment
and local surtax payment; 4) fines for illegal operations;
5) penalties for overdue tax payment; 6) losses from
disasters covered by insurance indemnity; 8) donations
and contributions other than those for public welfare and
relief purposes; and 9) the entertainment expenses for
operating purposes are limited to 0.3 per cent of total
sales income or 1 per cent of total'operational
i ncome. (22)
In addition, a deduction.is denied for expenditures
arising from technical innovation and resulting in the
increase of value of fixed assets in Use.(23)
In contrast to the above, the depreciation of fixed
assets of joint ventures in use may be counted for the
purpose of deduction. In general speaking, the fixed
assets are depreciated on the basis of their "original
value" less residual value using the straightline method
of depreciation,(24)
The minimum depreciation periods are prescribed for
three broad classes of fixed assets: twenty years for
houses and buildings; ten years for trains, ships,
machines, equipment and other facilities used for
production; and five years for electronic equipment and
transportation equipment other than trains and ships.(25)
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By way of exception, articles with a per-unit walue of
less than 500 yuan Renminbi and shorter useful life may
be expensed rather than depreciated.(26)
It should be noted that China's Joint Venture Law
provides that the net profit of a joint venture can be
distributed after the joint venture income tax is paid
and after payments are made into the venture's reserve
funds, bonus and welfare funds, and expansion funds(Art.7)
Clearly, the payments made into these funds are not
deductible for tax purposes.(27)
2. Tax rates
The rate of income tax on net income (total profit
minus cost, expenses and losses) of joint ventures using
Chinese and forei_gn investment is + a local surtax
of 10^ of the assessed income tax.(28) A local surtax is
computed and levied on the basis of the actual amount of
the income tax paid by joint ventures.
The actual amount of the income tax is different from
the taxable income. The latter' refers to the "net income",
i.e., gross income — costs + expenses + losses in a tax
year; while the former is the amount to be paid calculated
in accordance with the "net income" tax x income tax rate.
For example, if the net income of a joint venture is
12,000,000 yuan Renminbi, calculating in accordance with
the 30^ income tax rate, the actual amount of the income
tax paid by the venture is 3,600,000 yuan Renminbi. A
local surtax of 10% of the assessed income tax is computed
and levied on the basis of the actual amount of the
income tax, i.e., 3,600,000 yuan Renminbi, paid by the
joint venture, instead of its net income, i.e., 12,000,000
yuan Renminbi. Thus, the income tax rate of 30^ +.a local
surtax of 10^ of the assessed income tax is the actual
income tax rate of 33^.
It should be noted that, on account of special
circumstances, the local surtax can be elimited or reduced
203
by the people's g^ouernment of the province, municipality
or autonomous region in which the joint venture is
located, Houjeuer, it seems that the qualification for
this exemption or reduction is strictly required.^ (29)
In cases where a foreign participant in a joint venture
remits its share of profits out of China, income tax of
W% is to be levied on the remitted amount. This practice
is similar to that of Romania(30) and, perhaps, China
intends to follou. the practice of many other countries,
including the United States,(31) of levying a tax on the
payment of dividends to foreign shareholders. One
significant distinction, however, is that the Chinese
10% tax applies only to profits remitted- out of China,
Wo tax is levied on the share of profit which is not
remitted out of China.(32)
3, Calculation and method, of payment
The calculation on taxable income of joint ventures
is based on general accounting practice. For an industrial
joint venture, the specified formula is: taxable income =
profit from sales of the product + profit from other
operations + non—business income - non—business expenditure
for a service joint venture, the specified formula is:
taxable income = net business income + non—business
income — non-business expencti ture; and for a commercial
joint venture, the specified formula is: taxable income =
profit of sales + profit from other operations. + non-
business income — non—business expenditure.
The income tax is calculated on an annual basis and
requires pre-payment in quarterly instalment. Such pre
payment may be made provisionally according to actual
accounta of quarterly profits or forecast quarterly
profits or quarterly profits based on the same period in
the preceding year. At the end of the tax year, final
settlement is made based on the financial statement of
the joint venture, whereupon the balance of tax payable
is' due. Any amount in excess of the prepaid amount is
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refunded.
The joint ventures are required to file tax returns
within the time limit set by the Income Tax Law on Joint
Ventures. In case of failure to submit the tax returns
within the prescribed time limit owing to special
circumstances, application should be submitted to the ,
local tax authorities within the said time limit. Upon
the approval given by the local tax authorities, the
time limit may be appropriately extended.
In cases where a joint venture violated the relevant
provisions of the tax law, the tax authorities may impose
a penalty of 5,DQ0 yuan Renminbi or less according to
the seriousness of the case.(33)
4. Preferential tax provisions
Five preferential tax provisions are contained in the
Income Tax Law on Joint Uentures, which reflect the
policy adopted by the Chinese government to attract
foreign investment.
1) A newly established jointventure, jointly operated
for a period of more than 10 years, with the approval of
tax authorities upon an application filed by the enter
prise, may be exempted from income tax in the first two
profit—making years, and allowed a 50 per cent reduction
in tax in the third, fourth and, fifth years, (34)
2) Joint ventures engaged in low-profit operations such
as farming and forestry or located in remote, economically
underdeveloped outlying areas may be allowed a 15—30 per
cent reduction in income tax for a period of ten years
following the exemptions and reductions for the first five
years as mentioned above(Art.5).
3) A foreign participant, in a joint venture who reinvest
his share of profits in China within a period not less
than five years may obtain a refund of 40 per cent of the
income tax paid on the reinvested amount(Art.B).
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4) Losses incurred by a joint venture in a tax year may
tie carried ouer to the nex tax year and made up with a
equal amount drawn from that year's income. If the income
in the subsequent tax year is insufficient to make up for
the said losses, the balance may be made up with further
deductions against income year by year ouer a period not
exceeding five years(flrt.7 ).
5) In respect of the method of calculation on income tax
on joint venture, the Regulations for the implementation
of the Income Tax Law on Joint Ventures of the People's
Republic of China stipulate that in cases where the depre
ciation on some fixed assets of joint ventures, owing to
special reasons, needs to be accelerated or to be computed
under modified methods, applications may be submitted by
the enterprises concerned to the local tax authorities for
examination and then relayed level by level to the [Ministry
of Finance of the People's Republic of China for app.roval.
Upon the F'lini stry' s. approval, the depreciation period of
the fixed assets concerned may be specified separately.(35)
In nay 1983, the Chinese government adopted two additio
nal preferential measures in respect of income tax on joint
ventures to attract foreign or overseas Chinese investment.
First, privileges may be given to overseas Chinese and
compatriots from Hong Kong and Macao who invest in the neia
joint ventures in China. Their income tax can be reduced
or exempted entirely for the first six profit—making years.
In addition, if their investments are' in low-profit agri
culture or forestry projects or in distant underdeveloped
areas, their income tax can be reduced by 20 to 40 per cent
for another 10 to 15 years.
Second, imports of machinery, equipment, spare parts and
raw. materials as part of capital investments to the joint
ventures can be exempted from the integrated commercial and
industrial tax for the joint ventures in China,
The taxes on imported raw materials and spare parts which
are used to produce export goods can be reduced 85 to 95
per cent»
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In cases where a Joint venture producing goods for export
has difficulty in paying the integrated commercial and
industrial tax, the tax can be reduced or exempted.
The imports of key accessary instruments and equipment
which accompanies advanced technology to upgrade China's
small and. medium enterprises can be free from the integra
ted commercial and industrial tax; and the taxes on impor
ted advanced machinery and equipment which cannot be pro
duced in China can be reduced by half the integrated com
mercial and industrial tax.(35)
C. Income Tax Lam on Foreign Enterprises
China's Income Tax Law on Foreign Enterprises (income
Tax Law of the People's Republic of China Concerning
Foreign Enterprises) was adopted at the Fourth Session
of the Fifth National People's Congress on December 13,
1981, and came into force since 1982. It filled a major
gap in the Chinese tax structure. Because, before its
adoption, the only tax law of apparent applicability to
foreign investment was the 1980 Income Tax Law on Joint
Ventures which covers, however, only equity joint
ventures - a relatively small part of foreign business
activity in China. A much greater proportion of foreign
investment activity takes the form of non—equity or
"contractual" joint ventures, sometimes known as
cooperative business operations. Until the Income Tax
Law on Foreign Enterprises was adopted, the tax
consequences of contractual joint ventures had been
unclear,
The Income Tax Law on Foreign Enterprises is levied on
two categories of incomes: 1 ) on the income of foreign
companies, enterprises and other economic organizations
which have "estahlishements"(37) in China engaged in
independent business operation or cooperative production
or joint business operation with Chinese enterprises;(38)
and 2) on the income obtained from dividends, interest,
rentals, royalties and other sources in China by foreign
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companies, enterprises and other economic organizations
which haue "no establishments" in China.(39) Taxpayers
which hai/e establishments are generally taxed on their
net income at progressive rates; and taxpayers which do
not haue establishments are taxed on certain categories
of Chinese aoarcLe at a flat of 2D per cent which is levied
on the gross amount of the income and is withheld by
the payor.(<^D)
It should be noted that the Income Tax Law on Foreign
Enterprises applies to all, except those engaged in
Chinese-foreign equity joint ventures, foreign enterprises
operating in China, including the fully foreign—owned
enterprises although there were, with the exception of
the case of Special Economic Zones, no corporations fully
owned by foreigners in China at the time of its
adoption.()
1. Taxable income
Like that in the Income Tax Law on Joint Ventures, the
taxable income of a foreign enterprise with establishments
in China is defined by the Incoms Tax Law on Foreign
Enterprises as the "net income" in a tax year after
deduction of costs, expenditure and losses in that
year,(42) However, the language of the Income Tax Law on
Foreign Enterprises, Art.1 , para.l, stating that "Income
tax shall be levied in accordance with this Law on the
inco.me derived from production business and other sources
by any foreign., enterprise operating in the People's
Republic of. China"" does not clearly answer a critical
question: will foreign companies with establishments in
China be taxable on their worldwide income or just on
their Chinese-sJDurce income? It is explained later by
Chinese tax officials as that only Chinese—source income
is taxable under the Income Tax Law on Foreign
Enterp ri ses. (.43 ) This position is consistent with
international practice.
The non—deductible expenditures listed in the Income
Tax Law on Foreign Enterprises substantially overlap
those listed in China's Income Tax Law on Joint Ventures,
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with the exception of provision which allows the deduction
of the interest payments on loans at "reasonable rates"
and considered by the local tax authorities as being of
"normal term".(A4) Howeuer, the law does not contain a
definitive interpretations of "reasonable rates" and
"normal term". According to Chinese tax officials, the
"reasonable" interest means interest "not above the
general interest rate on commercial loans".(^5) While a
."normal loan" is one incurred by an enterprise which
actually needs funds because its production or operating
capital is insufficient or the enterprise's own capital
cannot satisfy the investment requirements of a particular
project, or incurred for expansion of the scale of
production or operations. Any such loan "on which the
interest rate is not higher than the commercial lending
rate at the location where the loan is obtained, and for
which a loan contract has been signed, may be considered
a 'normal loan' ".(45)
The provisions in the Income Tax Law on Foreign
Enterprises governing the depreciation of the fixed assets
of foreign enterprises established in China are generally
similar to those in China's Income Tax Law on Joint
Ventures, The minimum depreciation period for houses and
buildings is twenty years; the minimum depreciation
period for trains, ships, machines, equipment and other
facilities used for production is ten years; and the
minimum depreciation period for electronic equipment and
transportation equipment other than trains and ships is
five years. In addition, a special rules are provided
for companies engaged in exploiting offshore petroleum
resources and in exploiting^ coal mineral resources,
which state that fixed assets involved in the investments
of these companies may be depreciated in a "composite"
manner over at least six years.(A?)
2, Tax rates
Under the Income Tax Law on Foreign Enterprises, the
tax rates for foreign enterprises with establishments in
China range from 20 per cent on the annual income below
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250,••• yuan Renminbi to AO per cent on the annual income
above 1,000,000 yuan Renminbi(Art.3), In addition,
foreign enterprises are liable for local income tax of
10 per cent on the same amount of taxable income(Art.A).
Consequently, the total tax rates range from 30 per cent
to 50 per cent. These tax rates are lower than those for
Chinese large and medium-sized state-ouned enterp ri ses. (<^8 )
In cases where a foreign enterprise needs reduction in
or exemption from local income tax on account of the small
scale of its production or business, or its rate of profit,
it may submit an application for approval to the people's
government of the province, municipality or autonomous
region in which it is located.
Foreign enterprises uithout establishments in China are
taxable on their incomes obtained from dividends, interest,
rentals, royalties and other sources, in China. These cate
gories of income are taxed at a flat of 20 per cent rate
and no deduction are alloujed for any expenses incurred
in the generation of these incomesCArt.1l)..
3. Calculation and method of payment
The formulas of calculation for the taxable income
of foreign enterprises are similar to those for the
taxable income of joint ventures using Chinese and_
foreign investment, i.e., for an industrial enterprise,
the formula is: taxable income = profit of sales + profit
from other operations + non—business income - non-business
expendituxe. The progressive rates of income tax of net
profits of foreign enterprises are calculated on this
basi s.
Like the Income Tax Law on Joint Uentures, China's Income
Tax Law on Foreign Enterprises provides that income tax on
foreign enterprises is calcuilated on an annual basis and.
requires pre-payment in quarterly instalments. Such pre
payments should be made within 15 days after the end of
each quarter. Final settlement of the tax should be made
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within fiv/e months after the end of a tax .year» Any amount
in excess of the prepaid amount is refunded(art.7) .
Foreign enterprises should file their prouisional income
tax uiith local tax authorities within the period prescribed
for pre-payment. The taxpayer should file his final annual
income tax return together with his annual financial state--
ment within four months after the end of the tax year.
In respect of foreign enterprises and other economic orga
nizations which haue no establishments in China, the pay
ment of their income taxes shall be made by their withhol
ding agents. (49) The taxes withheld on each payment by a
withholding agent shall, within 5 days, be turned over to
the State Treasury and the income tax return submitted to
the tax authorities.
Foreign enterprises and withholding agents must pay their
tax within the prescribed time limit. In cases where a
foreign enterprise has refused to pay income tax, a fine
of not more than five times the amount of tax underpaid or
not paid may be given by the tax authorities.
Any withholding agent who has refused to pay income tax
shall be given a penalty of not more than the amount which
should have been withheld.
A. Preferential tax provisions
Under the Income Tax Law on Foreign Enterprises, a
foreign company which has its establishment in China may
benefit from two preferential tax.treatments.
1) A foreign company engaged in small-scale and low-
profit production (annual income below one million yuan)
may be allowed exemption from or reduction in local income
tax upon approval by the tax authorities(Art.A ).
2) A foreign company engaged in low-profit operations
such as farming, forestry, animal husbandry or other
low-yield industries for a period of more than 10 years
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may be exempted from income tax in the first profit-making
year and allowed a 50 per cent reduction in the second and
third years. After the expiration of the term for exemp
tions and reductions, it may be allouied a 15-30 per cent
reduction in income tax for the follouing 10 years (fl rt. 5).
This preferential tax treatment is more restrictive
than that giuen to the Chinese-foreign joint uentures.
Under the Income tax Lauj on Joint Uentures, a Chinese-
foreign joint venture is entitled to apply for exemptions
and reductions provided only that it is scheduled to ope
rate for at least 10 years. By comparison, a foreign com
pany seeking an exemption for the first profit-making year
and a reduction for the following two years is required
not only to operate for at least 10 years, but also to be
engaged in certain types of "low-profit" operations.
It should be noted that the exemption from income tax
is also available to foreign banks lending to China's
state banks and to Chinese trust and investment
corporations authorized by the State Council to handle
foreign currency business at a "preferential interest
rate".(so) Although the term "preferential interest
rate" is defined by the Detailed Rules and Regulations
for the Implementation of. Income Tax Law on Foreign
Enterprises as a rate which is at least 10 per cent
less than the general prevailing interest rate in the
international financial market(Art.29), the 1983
r'linistry of Finance Regulations have provided for
a number of other situations in uhich foreign banks may,
upon the approval of the local tax authorities, be exempted
from the withholding tax. For example, the interest earned
from loans which are made by a foreign bank to a Chinese
state bank or a truat and investment corporation at a rate
which is in accordance with that for credits obtained
within the international banking, circles will be exempted
from the payment of income tax,(51) And the interest earned
from loans made by a foreign bank to the China National
Offshore Petroleum Corporation, the body responsible for
the co-operative offshore oil exploration and development
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projects with foreign oil companies, at a rate not
exceeding that for credits obtained within the
international banking circles will also be exempted
from the payment of income tax.(52)
D. Taxation of foreign companies
engaged in.offshore oil activities
On January 12, 1982, the State Council of the People's
Republic of China promulgated the Petroleum Regulations
(Regulations, of the People's Republic of China On the
Exploitation of Offshore Petroleum Resources in Cooperatioc
With Foreign Enterprises) which prov/ide the basic statutory
foundation for China's policy to devyelop her offshore oil
and gas resources in co-operation with foreign companies.
Under the Petroleum Regulations, all Chinese and
foreign enterprises inuolved in the exploitation of
offshore petroleum resources shall pay taxes in accordance
with the tax laws of the People's Republic of China.(53)
However, the eguipment and materials imported for the
implementation of the petroleum contracts may be exempted
from customs, or levied customs at a reduced rate, or
given other preferential treatment in accordance with
the state regulations.(54)
The main tax laws affecting foreign enterprises
engaged in offshore oil activities consist of China's
Individual Income Tax Law, China's Income Tax Law on
Foreign Enterprises, and China's Consolidated Industrial
and Commercial Tax Regulations.
1. Individual Income Tax Law
As mentioned earlier, the individual income tax is
levied under China's Individual Income Tax Law. on the
salaries, wages and other remunerations of individuals,
and on incomes derived from leasing and. transfer of
patents.
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The- individual income tax rates are divided into tujo
categories, that is, a regular income including wages, sa
laries and other constant income which is taxed monthly at
a progressive rates ranging from the lou/est being 5 per
cent for a monthly income below 1 ,500 yuan to the highest
being 45 per cent for a monthly income above 12,000 yuan,
while the remuneration for personal services, royalties,
interest, dividends., bonuses, lease of property, and other
kinds of income which is taxed at a flat rate of 20 per
cent,
China's Individual Income Tax Law applies to all indivi
duals including foreigners working in foreign enterprises
engaged in offshore oil activities, risiding in China for
more or less than one year. For individuals risiding in
China for one year or more, individual income tax shall be
levied on the incomes gained within or outside China, whil
for individuals residing in China for less than one year,
individual income tax shall be levied only on the income
gained within China.
2. Income Tax Law on Foreign Enterprises
The Income Tax Law on Foreign Enterprises applies to
foreign enterprises which have establishments in China
and to those which have no establishments in China.
However, it does not apply to foreign enterprises engaged
in the equity joint ventures with Chinese participants.
The equity joint ventures using Chinese and foreign
investment fall into jurisdiction of the Income Tax Law
on Joint Ventures.
Together with its Implementing Regulations, the Income
Tax Law on Foreign Enterprises adopt two separate tax
regimes. The first is the progressive tax on net income,
and the second is the withholding tax on passive income.
The following discussions about the two tax regimes will
focus on their application in the context of foreign
enterprises engaged in offshore oil activities.
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1) The progressive tax The progressive tax established
by the Income Tax Law on Foreign Enterprises applies to
foreign enterprises uhich have "establishments" in China.
The lau; states that "establishments" refer to organizations,
sites, or business agents engaging in production or
business operations either independently or in co-operatiue
production or joint business operations with Chinese
enterprises. "Organizations" include management
organizations, branches, and representative offices; and
"sites" include factories, sit.es where natural resources
are being exploited and sites where construction,
installation, assembly, exploration, and other projects
are undertaken.
Foreign enterprises engaged in offshore oil activities
are to be subject to the progressive tax, because,
according to the Petroleum Regulations, a foreign
enterprise engaged in offshore oil activities is required
to establish its subsidiary or branch or representative
office within the territory of the People's Republic of
China in order to implement its petroleum contract signed
with the China National Offshore Oil Corporation(Art.14 ).
The taxable income under the progressive tax is the net
income in a tax year after deduction of costs, expenses and
lasses in that year. The tax rates provided for in the lam
range from 20 to 40 per cent.(55) In addition, a local inco
me tax of 10 per cent of the same taxable income shall be
levied, (56 )
Under the Regulations for the Implementation of Income
Tax Law on Foreign Enterprises, foreign enterprises engaged
in cooperative exploitation of offshore petroleum
resources in China are considered as receiving income
"when they receive their share of crude oil(Art.26). The
Regulations require that the amount of such income shall
be computed according to "the prices which are regularly
adjusted with reference to the international market
price of crude oil of equal quality." In cases where
the crude oil pricing method determined in a cooperative
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exploitation petroleum contract is different to that
stipulated in the Regulations, but it conforms to the
principle of pricing method stipulated in the Regulations,
the corresponding pricing method in the petroleum contract
is to be allowed by the l^iinistry of Finance to compute
the amount of income,(5?)
The Income Tax Lau on Foreign Enterprises and its
Implementing Regulations permit taxpayers to deduct a
number of kinds of expenses uihen calculating the taxable
income. Among the most important costs to foreign oil
companies are interest expenses incurred on loans
borrowed by their contracting entities in China from
banks during the production and deuelopment phases.
The Regulations further state that such expenses may be
deducted if the local tax authorities determined that
the interest payments on loans at "reasonable" rates
and the loans are considered as being of "normal
terms"(Art.12). Although the Regulations haue not yet
stated what tests will be used to determine whether a
loan is "normal", the Chinese tax officials have indicated
that an interest rate will be deemed "reasonable" if it
is based on the London Interbank Offered Rate (LIBQR) for
dollars, ev/en where the loan itself is provided by an
affiliate of the borrower.(58)
The royalties paid by a foreign enterprise to its
head office may not be counted as costs or expenses
in calculating the taxable income. However, reasonable
administrative expenses which are relevant to production
and operation paid, by a foreign enterprise to its
head office and actual expenses paid to its head office
for services directly provided by it may be deductible,
provided that such expenses are supported by certificates
and vouchers from the head office, together with a
financial report signed by a chartered public accoutant,
and examined and approved by the local tax authorities.
In cases where a foreign enterprise is engaged in coope
rative production and joint business operation with a
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Chinese enterprise and the tiuo sides agreed in the signed
contract to share the administrative expenses of the head
office, such expenses may be deductible on the condition
that this deduction shall be examined and approued by the
local tax authorities.
Another issue of concern to foreign oil companies is
the depreciation of the fixed assets acquired for
petroleum operations. The Implementing Regulations prouide
that "all. inuestments" made by a foreign enterprise
engaged in offshore oil activities during the development
phase may be" capitalized using the oil or gas field as
the reference unit, and that the depreciation shall be
calculated starting from the month when the oil or gas
field begins, to go into production for commercial
purposes(Art.1B), In addition^ the fixed assets acquired
by foreign oil companies, for petroleum operations during
and after the development phase may be depreciated on a
composite basis over a period of not less than six
years(Art.18).
The losses incurred by a foreign enterprise engaged in
offshore oil activities in any one tax year may be carried
over to the next year and made up uiith an bqual amount
from that year's income. However, such carry-over should
,npt exceed a period of five years. This preferential treat
ment is similar to that given to joint ventures using
Chinese and foreign investment.
To terminate the discussion about the progressive tax,
mention should be made of the problem of consolldation of
income and losses, resulted from the various operations
in touj or more contract areas(59) for tax purposes. In
recent years, some foreign oil companies operate in a
number of different contract areas in cooperation with
the China National Offshore Oil Corporation. They desire,
therefore, that their various operations may be consolidated
for tax purposes. However, according to the Chinese tax
officials, as a general rule a foreign oil company must
calculate and pay income tax separately with respect to
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each contract area. If a company holds, and operates in,
tujo or more contract areas, it may consolidate income and
losses only if it "terminates" operations in one of the
areas.CGD) The termination in. this context is interpreted
to mean abandonment of the area, but not simply a
temporary stoppage of operations. This indicated that
the consolidation of income and losses resulted from-the
uarious operations in tujo or more contract areas for tax
purposes would not be encouraged,
2) The Uiithholding tax The withholding tax applies
to foreign enterprises which haue "no establishements" in
China but obtained income from dividends, interest,
royalties, rentals and other sources in China. This tax
on passive income is imposed on the gross amount of
income received at a rate of 20 per cent and is collected
by means of withholding. For foreign oil companies, the
most important areas of application of the withholding
tax should be interest payments made to foreign banks
and affiliates as well as payments of royalties, rentals
and other fees to either affiliated companies or unrelated
third parties.
In 1 983, the l^iinistry of Finance of the People's Republic
of China issued two interim provisions concerning the reduc
tion of or exemption from income tax on interest derived
from China by foreign businesses and on royalties paid for
proprietary technology. Effectively, these two provisions
amended the flat rate of 20 per cent fixed in China's Inco
me Tax Law on Foreign Enterprises by reason that they pro
vide for a reduction of the withholding, tax to 10 per cent
and an exemption from the withholding tax in certain cir
cumstances, Undoubtedly, these preferential treatments may
be of great benefit to foreign enterprises engaged in off
shore oil actiwities- in China.,
Under the Income Tax Law on Foreign Enterprises,
foreign companies, enterprises and other economic
organizations which have "no establishments"'
in China and which receive income from China
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shall pay a ujithholding tax of 20 per cent(Art.11 ). In
order to contribute to the utilization to: the greatest
extent possible of foreign funds for Chinees economic deve
lopment, the (Ministry of Finance of the People's Republic
of China issued in January 1983 the Interim Provisions of
the Ministry of Finance Concerning the Reduction of or
Exemption from Income Tax on Interest Derived from China
by Foreign Businesses. These Proyisions grant four prefe
rential treatments among which three are of interest to
foreign enterprises engaged in offshore oil activities in
China,
First, the Provisions provide for a reduction of with
holding tax on interest income of foreign enterprises from
20 to 10 per cent. This tax reduction applies to interest
earned by foreign companies, enterprises and other economic
organizations from "loans, funds advanced and deferred pay
ments" made pursuant to credit contracts or trade contracts
signed with the Chinese companies and enterprises between
1983 and 1985. The contracts which were signed and became
effective before January 1, 1983 will not benefit from this
tax reduction during their effective terms provided that
their effective terms will be extended after January 1,
1983. (si )
Second, the Provisions provide for five specific exemp
tions from the withholding tax on interest earned by forei
gn companies, enterprises and other economic organizations.
The first exemption applies interest income from loans
made by foreign bankS; to China's state banks or a trust and
investment corporation authorized to engaged in foreign
exchange operations by the State Council "at the internatio
nal interbank call rate»" The second exemption^PP^^®®
interest income on loans made by foreign banks to the China
National Offshore Oil Corporation, provided that the
interest rate of such loans does not exceed "the interbank
call rate." The third exemption applies to interest on
deferred payments by Chinese companies, enterprises or
institutions to foreign suppliers for the import of techno-
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logy, equipment and commodities financed by means of sel
ler's credits provided by the foreign supplier's state bank,
provided that the interest rate on deferred payments under
the seller's credits cannot "exceed the interest rate on
buyer's credits charged by the foreign state bank." The
fourth exemption applies to interest earned by foreign
banks and individuals on deposits placed with China's state
banks, provided that the rate of interest paid on such
deposits is '^less than the interest rate" on deposits in
the country where such foreign banks or individuals are
located. Finally, the tax exemption also applies to compen
sation trade arrangements, that is, in cases where techno
logy and equipment are provided to Chinese companies and
enterprises, and. the principal and interest on payments
of the purchase price are made in kind by the Chinese side,
or the principal and interest on payments of. the purchase
price are made by the Chinese side through processing of
imported materials or assembly, such principal and interest
on payments earned by foreign suppliers may be exempted
from the withholding tax.(62)
In addition to the above-mentioned reduction and exemp
tions, the Provisions also provide for a reduction of uiith—
holding tax on rental fees obtained by foreign leasing com
panies from 20 to 10 per cent. (.53) These rental fees are
defined as fees paid by Chinese companies for "equipment
and components" provided between 1983 and 1985 by foreign
leasing companies by means of "leasing trade method,'*
The Provisions state that rental fees obtained from pro
duct buy—back or payment in product or other forms of pay
ment in kind may be exempted from the withholding tax,(S^)
Under the Income Tax Law on Foreign Enterprises,
foreign companies, enterprises, and other economic
organizations which have "no establishments"' in China
and which receive royalties for the provision of
proprietary technology for use in China shall pay a
withholding tax of 20 per cent(Art.11). In order better
to carry out the State's policy of importing technology
220
and encourage foreign companies, enterprises and other eco
nomic organizations to provide China uiith new technology,
new techniques, and advanced scientific and technological
achievements., the POinistry of Finance of the People's
Republic of China issued in January 1983 the Interim Provi
sions of the (Ministry of Finance Concerning the Reduction
of or Exemption from Income Tax on Royalties for Proprieta
ry Technology. These Provisions give preferential treatment
to royalties for proprietary technology in the form of
income tax reductions or exemptions.
'jJith respect to income tax reductions, the Provisions
state that a reduction of withholding tax on royalties for
proprietary technology from 20 to 10 per cent may give to
the five listed types of royalties for proprietary techno
logy received by foreign companies, enterprises or other
economic organizations which have no establishments in
China, The types of technology royalties eligible for the
income tax reduction include those received in connection
with the transfer of technology for "China's key construc
tion projects to develop energy.,,"(65) which are of
interest to foreign oil companies engaged in offshore
oil activities in China.
In cases where the technology transferred is "advanced"
and the conditions are "preferential", a total tax exemp
tion may be granted to technology royalties.(6B) The deter
mination of whether the particular type of technology is
"advanced" will be based not only on some abstract notion
of international standards but in particular on whether
the particular technology, when compared with other availa
ble technology, best meets the needs of the Chinese contrac
ting party which will use it. While for the determination
of whether the conditions; are "preferential", three factors
must be taken into account: C) the cost of the technology
to be transferred wULl be lower in comparison with that of
the foreign supplier's competitors; (2) foreign supplier
will provide free training to Chinese personnel for the
initial use and operation period; and (3) the Chinese user
will be permitted to continue to use the technology without
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the payment of an additional fee upon.the expiration of
the contract period.
3. Consolidated Industrial and
Commercial Tax Regulations
The Consolidated Industrial and Comraercial Tax
Regulations of, the People's Republic of China (Draft) was
adopted at the 101st Session of the Standing Committee of
the National People's Congress on September 11, 1958, and
came into force on September 13, 1958. Unlike the Income
Tax Lauj on Foreign Enterprises which applies only to
foreign enterprises engaged in business trasactions in
China, the Consolidated Industrial and Commercial Tax
Regulations apply to both foreign and Chinese companies,
enterprises or other economic organizations engaged in
industrial production and commercial business operations.
All companies or indiuiduals engaged in China in the
production of industrial products, the purchase of
agricultural products, the importation of foreign goods,
commercial retailing, communications and transportation
and all other service trades are taxpayers of the
Consolidated Industrial and Commercial Tax and shall
pay the tax according to the Consolidated Industrial and
Commercial Tax Regulations.
Two salient features may be found in China's Consolidated-
Industrial anil Comijiercial Tax Regulations: l) the consoli
dated tax is levied on all agricultural and industrial pro
ducts and on the turnover of comnnercial and service trades;
2) double taxation is applied at the two stages of produc
tion and commercial retailing. That is, the taxpayers enga
ged in the production of industrial products shall, after
the sale of the industrial products, compute the tax at
the specified rates on the basis of the proceeds received
from the sale; while the taxpayers engaged in commercial
retailing shall, after the sale of goods, compute the tax
at the specified rates on the basis of the proceeds recei
ved from the retail sale.(67) In the case of crude oil, the
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tax would be paid by the producer upon production, and by
the retailier upon sale to the consumer.
The taxable items under the Consolidated Industrial
and Commercial Tax Regulations are divided into two general
categories: l) industrial and agricultural products, and
2) commercial retailing, communications and transportation
and other service trades. The crude oil has been listed in
the first category, and it is subject to tax at the
rate of 5 per cent.(B8) In the second category, there is a
list for "service trades" which includes many offshore oil
subcontractor services such as installation, salvage, pro
cessing, repairing, chemical analysis, etc. The tax rate
applicable to such activities is 3 per cent, (69)
Under the Consolidated Industrial and Commercial Tax Re-
gulations, the taxpayers engaged in the importation of
foreign goods shall pay tax at the specified rates on the
basis.of the amounts paid for the import(Art.S). In order to
promoting the exploitation of offshore oil by joint
Chinese—foreign ventures, the State Council of the People's
Republic of China formulated in 1982 a Provisions concer
ning the levying of and exemption from customs duties and
a consolidated industrial and commercial tax on the import
and export of goods for oil exploitation. According to
these Provisions, the machines, equipment, spare parts and.
materials imported and to be used directly for oil prospec
ting and. oil exploitation will be exempted from consolida
ted industrial and commercial tax upon authorization of
the government. The spare parts and paterials imported for
machines and equipment to be made in China for exploiting
offshore oil will be also exempted from consolidated indus
trial and commercial tax.
In addition, the Provisions state that the temporary
imported machines and other engineering materials to be
used by foreign contractors for exploiting offshore oil in
China shall be exempted from customs duties and consolida
ted industrial and commercial tax,(70)
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Finally, to terminate this section, it is noted that the
tax matters related to offshore oil exploration and deve
lopment activities in China fall into jurisdiction of a
specialized bureau - the Offshore Oil Taxation Bureau -
luhich was established in December 1 982 by the [Ministry of
Finance of the People's Republic of China, According to the
Petition Regarding the Establishment of the Offshore Oil
Taxation Bureau, which has been submitted to the State Coun
cil by the P^inistry of Finance on June 12, 1982, the Off
shore Oil Taxation Bureau exercises its functions as fol
lows;
1) to thoroughly implement the State*s tax laws, and spe
cifically to exercise "unified management" and "unified
taxation and collection" with respect to the various taxes
imposed in connection with offshore oil activities^
2) to research and draft supplementary regulations regar
ding offshore oil taxation, and to provide explanations of
the relevant tax laws;
3) to gather information, to grasp in a timely manner an
understanding of the situation regarding the source of
taxes and to make decisions regarding the calculation of
taxes on the prices of oil and natural gas;
4) to grasp the economic activities of taxpaying enter
prises and individuals, and to solve problems regarding the
handling of financial and accounting matters of taxable
enterprises in a reasonable manner and in the light of
international procticej and
5) to formulate measures regarding tax management, to
strengthen the investigation and supervision of tax pay
ment, to verify tax amounts and to organize in a timely
manner work regarding the deposit of tax proceeds in the
State Treasury,(71 )
Despite the involvement of the Offshore Oil Taxation
Bureau in offshore oil activities, it is not related
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directly to the f^linistry of Petroleum Industry which is
the competent go\yernment authority in charge of the
exploitation of offshore petroleum resources in co
operation with foreign enterp ri ses». Rather, it falls
under the supervision of the General Taxation Bureau of
The F'Tinistry of Finance which, in consultation with the
r-linistry of Petroleum Industry, formulates the general
policies with respect to tax manners relating to offshore
oil actiuities.
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Chapter 5
China's Economic Contract Legislations
Since the founding of the People's Republic, China has
enacted tujo kinds of economic contract law; one is the
Economic Contract Law of the People's Republic of China,
which, adopted in late 1381, applies to transactions
between domestic Chinese enterprises; and the other is
the Foreign Economic Contract Law of the People's Republic
of China, which, promulgated in early 1985, applies to
the economic contracts concluded between Chinese
enterprises and foreign companies, enterprises, other
economic entities or individuals. In uiew of the subject
that we are discussing in this thesis, the present chapter
is proposed to put emphasis on China's Foreign Economic
Contract Law. But before we enter into the matter an
outlined description of China's traditional and current
domestic contract custom and rules seems to be necessary
and helpful.
A. Traditional Chinese contract la w
In China, formal contractual agreements are known to
haue existed in Zhou Dynasty (about 11th century to 221
3.C.)(1) and greatly increased since the founding of the
Qing Dynasty (221-206 B.C.) when Emperor Shi Huang Di
adopted the new system of single currency.(2) With the
establishment of the single currency system, the various
ways of payment were replaced by the gold and silver in
the course of business transactions which were arranged
by the growing formal agreements concluded between or
among the businessmen.
The agreements were usually entered into for transaction;
involving sale of goods, tenancy, or employment of hired
labour or apprentices. They were customarily negotiated
through a third person trusted by both parties, who would
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guarantee the terms of an agreement and apply appropriate
pressure for the fulfillment of the terms. The middleman-
guarantor received a fee, usually as a percentage of the
value of the transaction.
In general speaking, an agreement must be written and
the responsibilities of each party would be detailed. The
deed itself would be
physically divided into two
copies, one kept by each
party.
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The performance of an
agreement depended usually
upon the moral standards.
Care for one's goo.d name,
the provisions of agreement
were ordinarily performed by
the contracting parties.
Inability to fulfill terms
because of insolvency and
other reasons would be' dealt
with by customary mediation
or arbitration. In' the event
of breach of the agreement,
the harmed party was entitled
to accuse the other party of
faithlessness to the
magistrate's office (Yamen) of the local district (Xian),
an office which on certain days of the month served as,
the court to which individuals first brought their
complaints or questions. It was the magistrate
(Xianzhang)'s duty to investigate all the problems
concerning the case. The magistrate investigated and
studied the facts concerned, then decided what sections
of the civil code or penal code in which the case should
be entered and what punishment or penalty would be
appropriate for the accused.
1, Custom in traditional Chinese contract lau
There was no relevant legislation in traditional China
in respect of the creation and enforcement of the
contracts. The rules in use were taken, for the most part,
from the social practices and customary usages of the
people.(3) 'dJhen contract cases were brought before the
local magistrate, he would deliberately decide the case
in accordance with local custom. His task was confined
to the establishment of the facts of the case, the
determination of the local custom, and the application
of the latter to the former. In determining the local
customs, the magistrate could turn to a number of
different sources of information: his local assistants,
village headmen, and other prominent persons in the
community. In addition, the magistrate would frequently
require that, the parties first submit to mediation and
would hold a formal trial only mediation failed to produce
a settlement. In mediated cases, local custom was likely
to be just as or more important than in formal trials,
because the mediators were very often the same people
the magistrate depended on as sources of information
about custom, especially the local headmen.
2, Commercial matters in the Paging Luli (Qinq Code)
China is a country with a more than 2,QQ0-years' feudal
history. During this long period, China constituted her
own legal system - Zhonghua Faxi (China Legal System)
characterized by Zhufa Heti (many different laws and
statutes are codified in a code body) and Xingzheng Jianli
Sifa (the court is part of the governmental administrative
system).(4) All the feudal codes, including Fajing(5)
(classic of Law) which was written around 400 B.C. by
Li Kui and have provided the base upon which subsequent
codifications have rested and Daqing Liili (Qing Code)(a)
which was codified in 1740 and constituted the most
complete expression of China's legal system, dealt almost
exclusively with criminal matters, but slighted matters of"
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lauj which haue been the principal focus of European
Isgistors beginning u/ith the Rornan Empire,(?) and hardly
touched on the area of commercial affairs.(S) Take the
Daqing Luli as an example, of the 435 statutes in the
Code, only a few of them dealt luith what is usually called
commercial law. The following are six articles relating
to commercial matters found in the Qing Code:(9)
Article 149: Usury. Interest on a loan may not exceed
3 per cent of principal per month. On repayment, the total
interest may not exceed the amount of the principal.
Punishment for violation shall be 40-100 blows in
proportion to the amount of illegitimate interest charged.
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Daqing Luli (Qing Code), in Beijing Library
A debtor who fails to pay a valid debt when due shall
be punished with 10—60 blows depending on the amount due
and the period the debt has remained unpaid. The debt
shall remain lawfully due.
A creditor who himself violently seizes the property of
a defaulting debtor in satisfaction of the debt shall be
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punished with 80 blows. A creditor who accepts the wives
or children of his debtor as security shall be punished
with 1DD blows.
Article 152: License of Commercial Agents. The
government shall authorize a commercial agent for each
city, public market, and village district, who shall keep
a register of ships and merchants. Anyone who acts in
this capacity without license shall be punished with
SO blows and shall forfeit to the government his profits
therefrom.
Article 153: Valuation of T'lerchandise. The commercial
agent shall value merchandise at a fair level. Any agent
who deviates from this standard shall be punished in
proportion to the gravity of the offense.
Article 154: f-onopoli zers and Unfair Traders. Anyone
who realizes an exorbitant profit through monopoly or
other undue influence in the market or who, in collusion
with a commercial agent or otherwise, manipulates prices
to his own advantage shall be punished with 80 blows and
shall be deemed guilty of theft in the amount of the
excess profit.
Article 155: False Weights, f-leasures and Scales. Anyone
who makes, procures,' or uses false weights, measures,
or scales in the public market or who alters those issued
or sanctioned by the government shall be punished with
SO blows.
Article 156: Substandard F.anufacture. Anyone who
manufactures goods of lower quality than he represents
them to be or lower than the established or customary
standard shall be punished with 50 blows.
From the above-cited articles, it is found that the
provisions in respect of the commercial matters in the
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Code was very limited in scope, and that what is mentioned
is dealt ujith almost entirely in penal terms. There are.
no nonpenal remedies available. The only action that can
be taken against a defaulting debtor is to apply a
criminal punishment, flogging. There is no process by
ujhich the magistrate may force the debtor actually to
pay. And the creditor's own self-help is discouraged. He
cannot act on his own but must appeal to the magistrate
and hope that the threat of punishment will be enought to
induce payment. The Code provisions are phrased in terms
of the criminal law. Certain activities are punished
because they amount to fraud or are the equivalent of
theft. For example, the extraction of usurious interest
or monopoly profit is considered larceny and punished
accordingly. The use of false weights and measures is
fraud and criminally wrong. And, a creditor who himself
violently seizes the property or family members of a
defaulting debtor in satisfaction of the debt may be
punished with 60 or 100 blows. Thus, if some aspects of
commercial law were dealt with in the Daqing Luli, they
were viewed in the Code as criminal offenses and punished
as crimes.
3, qiyue — one of the principal contract forms
In traditional China, qiyue was the general term used
for contract, and this term is explained as- "contract"
in the contemporary sense by Chinese legal textbooks,
magazines, and dictionaries.(lD)
The original meaning of "yue" was "to bind together",(11
and it came to mean contract in the sense of people being
bound to each other by mutual agreement. The word of "qi"
originally referred to lines scratched on bamboo or wood
to record events before the invention of writing.(12)
Later it was used to mean proo.f, and when combined with
"yue" meant a document serving as proof of a binding
agreement or relationship.(l3) In traditional Chinese
commercial activities, qiyue was frequently used fcrr the
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sale of land, sales of personal property, loans, and
for the ordinary commodities sales, etc.
As indicated above, an important function performed by
a qiyue in a commercial affair might consist in the fact
that it ujas used to show that parties intended the
written contract as proof of the agreement. One of the
most frequently appearing phrases was "kongkou ujuping",
literally "empty mouths cannot be depended upon",
indicating that the agreement was reduced to writing to
avoid the difficulties of proving the existence and
terms of an oral agreement; and "Fuzhi Cunzhao", literally
"to hand over as proof", indicating that the document
itself was proof of the agreement and was transferred
to the promisee for his use as evidence of the promisor's
o bligation.
Another function of the qiyue was the parol evidence
rule which forbade oral testimony to alter any of the
terms of a written agreement. One of the frequently used
phrases was "Houri Kongkou Wuping", literally "empty words
on a later day will have no effect", indicating that the
obligations expressed in the written document could not
be changed by mere spoken words.
['"ore significantly, a written qiyue was the fundamental
evidence upon which the magistrate could distinguish
between right and wrong and decide the obligations to be
performed by the defaulting party in case of disputes.(14)
4. Self-enforcement of traditional
Chinese sales contracts
Traditionally, an injured party for breach of a sales
contract would like the problem to be resolved by the
parties themselves.(15) However, the remedies available
to the harmed party were strictly limited. If a buyer
refused to accept delivery of goods, the seller had no
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recourse than to keep any partial payment the buyer might
have made. Since no buyer could be forced to take goods
he had not paid for, sellers usually required the payment
of deposits that they could then retain as security for
the sale. If the buyer breached and refused deliv/ery, the
amount of the deposit was the only compensation the seller
could receive. However, because this measure of his
compensation was not determined by the actual losses or
damages that resulted from the breach, its adequacy was
largely problematic. If the seller was forced to unload
the goods at a distress price, the amount of the deposit
could have covered only a small part of an extensive
loss. On the other hand, if the seller could find a
ready alternative market for his goods, the deposit could
be entirely a windfall profit.
In cases where the seller broke the contract, the
problem would become more complicated because the
prepaying buyer possessed no security or leverage to
exert pressure on the seller. Usually, the defaulting
seller would, attempt to return any prepayment that had
been made, but the buyer might be able to refuse to accept
this attempt or, if his money was tied up, the seller
might find it less convenient to return the money than
to perform the contractual obligations.
ether problems developed when the seller could not
perform because the goods had been destroyed or damaged.
If the goods were unique and could not be replaced, the
buyer was out of luck. His only remedy was to recover
whatever part of the purchase price he had paid. If the
goods could however be replaced, there was a different
result. In that case, the seller was held to the contract
terms and required to replace the goods and deliver them
to the buyer. If a large price shift caused substantial
hardship to a seller who was forced to replace goods at
a higher price, the price might be renegotiated but this
was a concession to be granted at the discretion of the
buy er.(1B )
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'jJhere the seller's breach was not failure to deliv/sr
but delivery of nonconforming goods, the self-enforcement
remedies might also be available. In that case, the buyer
was limited, first of all, as to the time within which
he could request any remedy at all. For most goods, if
the buyer failed to notice a nonconformity at the time
f delivery, he could not assert it later. Even if these
nonconforming goods were discovered and reported within
the time limit, the available remedies were limited to
replacement of the nonconforming articles, reduction of
the price, or refund of the purchase price paid.(l7) But
no consequential damages were available.
5. Trial in the District
o
As mentioned earlier, the legal system in China during
the feudal society coincided with the governmental
administrative system. Cases were first heard by the
lowest-level government official, the district magistrate.
Appeals could be made to the provincial level government
and from there to the central government in the capital.
At the latter two levels, legal matters were handled by
specialized personnel who devoted their entire efforts
to their judicial tasks, but at the district level, legal
matters were only part, although a very important part,
of the magistrate's general administrative duties.(18)
The scope of the magistrate's legal duties was
extremely broad. He received complaints, investigated
them, arrested and interrogated criminals, heard cases
in courts, passed judgment, and administered punishment.
The magistrate was, then, at the same time policeman,
detective, district attorney, judge, and jury. In addition
since there were no authorized advocates to represent
defendants in court, the magistrate also performed the
function of protecting the defendant's rights. Thus,
without the benefit of a legal education, the magistrate
was forced to perform a vast variety of legal duties
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while at the same time carrying out what were perhaps
euen more uital administrative tasks: collecting taxes,
keeping order, public works, and all the rest,(l9)
The magistrate was staffed by both the retainers who
formed part of his own entourage and traveled with him
from post to post and the assistants from the local area
who remained at one district office (Yamen) and aided the
magistrates assigned there. As mentioned aboue, the
magistrate received no formal legal training and was
forced to depend on advice from the members of his staff
who specialized in the law,(20) on the law code,
administrative handbooks, and his own wits.
The district court (Yamen) was open to all litigation
except during the farming season from planting until
after harvest, when the court would not hear minor dispute;
which would interfere with people working in the fields,
including, for example, those involving property, contract
trade, family quarrels, and beatings.(21) This practice
had certain drawbacks; a clever individual could purposely
commit a "minor" crime just before the busy season, and
not face prosecution for a considerable time. During the
long period of waiting the complainant might succumb to
the pressure to accept an inequitable money settlement,
A civil or commercial litigation required a written
complaint to be presented to the court. If a peasant who
decided to present a complaint in a civil or commercial
case but was unable to write it himself, he went to a
scrivener's shop (Shupu). Scriveners were licensed by the
district government, and only those with licenses were
allowed to carry on this trade, When a scrivener was
approached by a client, he examined the case to decide
whether it was worth litigating. If he rejected a case
with merit, or accepted one without merit, he was subject
to official reprimand. When this occurred frequently,
his license must be revoked.(22)
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• n acceptance of a complaint, the magistrate ujould send
Yamen runners, a group of Yamen servants who performed
various tasks such as guarding the magistrate and
carrying messages, to investigate the facts of the case,
and study the local customs by collecting informations
from his local assistants, village headmen, and other
prominent persons in the community.
After the investigation, a date would be set for trail
and the complainant, the defedant, and any witnesses
requested by them or by the magistrate would be summoned
to appear. Questioning of all witnesses at the trial was
done by the magistrate himself who was not confined to
the information presented to him. He could collect
evidence on his own and could hear and consider any facts
he felt relevant to the case. In general speaking, the
torture was used to extract confessions in criminal cases,
but not in the civil or commercial litigations.
In most civil or commercial cases, the trial finished
by directing the defendant to pay his debt or fulfill
whatever obligation he had to the complainant with no
penal sanction. However, if the magistrate considered
that the complaint did not correspond to the facts, he
could order the complainant to pay the defendant instead
of the other way around.
Sometimes, at any point in the proceedings the litigatio
could be withdrawn at the request of the parties if they
reached a private settlement,(23) whether this was done
on their own accord, through the intervention of a third
party, or at the direction of the magistrate. This
practice was known as "Hexi", literally "agreement and
settlement". In that case, the magistrate would inscribe
these characters on the complaint to indicate that the
case had been withdrawn before decision.
If the parties reached a private settlement, they were
left to arrange between themselves how its provisions
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were to be carried out. When the magistrate decided the
case, the parties could appeal if they wished. If not,
they had sign a consent bond, Qanjiezhuang, agreeing to
obey the magistrate's order, usually to pay a sum of
money. If it appeared that the defendant was unlikely
to pay because of a lack of resources or a reputation
for recalcitrance, the magistrate, probably at the
insistence of the complainant, could require a guaranty
bond, 3aojiezhuang, signed by a third party who agreed
to pay if the defendant did not.(24)
In cases where the defendant refused to sign the consent
bond or refused to pay after signing it, he should be
punished with blows. Thus, a trial of civil or commercial
case finished by applying the criminal sanction against
the defendant,(25)
5 . f'lediation
In traditional China, the mediation (Tiaojie) was an
.important approach to the settlement of disputes arising
from the ciuil and commercial affairs, and was
incorporated into the formal court procedure.(26) In
practice, the mediation could arise through the efforts
of the parties to a dispute or at the direction of the
magistrate, who would usually refer the dispute to the
local headman. This was often done before formal
investigation had started but it could occur at any
stage in the proceedings.
The practice of mediation was established on the
following grounds:
first, during the feudal society there was no civil
law in China which could be the legal basis on which the
magistrate might decide a civil or commercial lawsuit.
Even though there were some provisions in the code
relating to the civil or commercial matters, as
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demonstrated in the Daqing Luli, these provisions were
phrased in terms of the criminal law;
second, China's traditional culture and morality
appreciated the doctrine of the mean which advocates
that the Zhong "equilibrium" is the great root from which
grow all the human actings in the world, and the He
"harmony" is the universal path which they all should
pursue.(27) This traditional concept led the people to
adopt a conciliatory attitude towards the disputes
arising from the civil and commercial affairs;
third, in case of litigations, the complainants could
not be confident that they would be awarded their full
claims by the courts. In fact, they could be quite sure
that they would not.(28) Consequently, there was a much
greater incentive to reach an informal settlement or to
submit any dispute to extra-judicial mediation than to
go to court; and
finally, it was unlikely that a lawsuit could produce
a greater recovery than mediation and it was sure to
produce greater expenses and difficulties, because a
formal adjudication was not a zero—sum game in which
each party either won or lost the full amount at issue,
rather it reached a compromise settlement, with each
party being forced to relinquish part of his claim.
In short, a variety of reasons converged to lead
potential complainants to look to mediation rather than
the formal court system as the preferred forum for the
settlement of their claims. Once a mediated settlement
reached, it was given the force of law. Even in those
cases where the parties failed to reach agreement the
findings and recommendations of the mediators helped to
determine the final results. This practice has a great
influence upon the settlement of disputes arising from
today's civil and commercial affairs and in turn is
vested with a new meanings,
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B. Domestic economic contract lau
Since the early years of the Weui China, the people's
gouernments including the central people's gouernment
and the local people's governments pay attention to the
importance of the role played by the economic contracts
in the socialist economic development. In 1950, legislatio
was promulgated governing the use of contracts to carry
out the annual plans of state—owned enterprises. (29) This
legislation, like subsequent legislation and discussion
on contracts, emphasized the necessity for clarity of
contractual terms, and the duty'of the obligor to
perform contracts. In addition, this early legislation
channeled contract disputes primarily to an administrative
hierarchy, that is, such disputes were to be handled by
financial and economic commissions, either the commissions
in the region where both parties were located or the
central commission if the parties were located in
different regions, but if the handling was ineffective
the parties could take the matter to a people's court,(30)
Later contract regulations(31) have closely linked
plans with some kinds of contract. But no complete and
detailed legislation concerning economic contracts could
be made during a long time since the founding of the
People's Republic. That cannot but be said regrettable!
•n December 13, 1981, the first complete and systematic,
relatively speaking, economic contract law named "Economic
Contract Law of the People's Republic of China" was
adopted at the 4th Session of the Fifth K'ational People's
Congress. This is an event deserving of congratulation
in China's history of the economic legislation. This law,
based mainly on China's experience in the economic
transactions over the last thirty years, learned from
what is good in the economic contract laws of other
countries, is appropriate to China's current economic
system, that is, the socialist public ownership of the
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means of production; the coexistence of the various
economic forms led by the state sector.of economy; and
the planning economy, etc,, and to China's current
economic policies of inuigorating the domestic economy
and opening to the outside world. It is expected,to play
an important role in developing national economy.(32)
1, Economic law or civil law
Before we enter into the problem of economic contract
law, it is proposed to make mention of the economic law.
This proposition is justified by the fact that the
economic contract law is part of the economic law,(33)
and that the former has close link with the latter.(34)
In reality, the relations arising from economic activities
in a socialist country as China are mainly regulated by
the state plan through economic contracts concluded
between economic organizations themselves, and between
economic organizations and governmental economic
administrations.
The economic reform now being conducted in China raises
a number of legal problems, and involves different
branches of the law, which as a whole must be brought
into accord with the new conditions of economic activity.
This economic reform has produced, mainly by separate
legislation and by the issuance of normative acts of the
government on the critical questions of the building-up
of the economy, a body of planning, administrative,
contract, financial, accounting, environmental protection,
and enterprise law which many Chinese jurists believe
should be dealt with as a special branch of law outside
the civil law.(35) However, this theory of economic law
is under attack by civil law theoreticians, (36 ) although
the majority of Chinese jurists now seem to favour the
theory of economic law.(37) This debate is .similar to
that which has frequently happened in the USSR since the
early days of the Soviet revolution.(38)
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•n the one hand, the proponents of economic law find
the present bifurcation of ciuil law governing horizontal
relations and several branches of lau, such as
administrative, financial, budgetary, transport, and
others, governing vertical relations extremely
unsatisfactory. They seek an independent branch of law
to integrate the regulation of both horizontal and
vertical relationships. The economic law, according to
them, concerns both "horizontal" relations between
enterprises, which are essentially different from the
property relations between citizens arising from civil
law, and "vertical" relations between enterprises or
economic organizations and the governmental economic
administration. It regulates therefore the organization
and structure of the economic administration and the
relations arising from socialist economic activities
such as planning, economic contracts, financial
supervision, credit, accounting, and state arbitration,
ect.(39)
On the other hand, however, the civilists deny the
unity of horizontal and vertical economic relations and
thereby the entire basis of the economic law. The contract,
for example, which forms the foundation of horizontal
relations, may be entirely regulated by civil law,
whether it relates to relations between enterprises or
relations between citizens. From a practical point of
view they propose to publish complete works covering all
the legal elements of economic activities, including
those originating not only in civil law, but also in
labour law, financial law, land law, etc.(40)
This debate on the economic law between different
views assumed wide proportions during the elaboration of
the Economic Contract Law and of the Civil Code General
Principles. The final solution is evident; the Chinese
leadership accepted the concept of "economic contract";
and the task of the Civil Code General Principles is
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confined to regulate the personal relations between the
citizens themselues and the property relations between
citizens themselues, between legal persons inter se, and
between citizens and legal persons.(41) Thus, the
triumphant point of view of the proponents of the
independence of economic law reduced the v/iews of
ciuilists to a purely academic discussion.
It should, howev/er, be noted that, unlike the USSR,(42)
there is no proposal in China concerning the draft of a
special code of economic law as a generalised law
consolidating the new forms and methods of the economy
and leading to a uniform system of normatiue acts for
economic legislation,
2, Economic contracts
Contracts made by economic organizations in conformity
with duties and rights created by economic planning are
called economic contracts.(43) This terminology appeared
in the Souiet legislation long ago(44) and is generally
accepted by the socialist countries of the Eastern
Europe,(45) However, the scope of economic contracts
seems to not be confined to the "planned contracts", but
it embraces the "unplanned" or "non—plan" contracts
concluded between legal entities with economic purposes
outside the realm of planning. In this respect, the
Economic Contract Law of the People's Republic of China
defines an economic contract as an "agreement between
legal persons specifying their mutual relations, rights
and obligations in order to realize certain economic
aims.'U'^S) Here, the parties (legal persons) which
entered into the mutual contractual relations and the
purpose (economic purpose) for which these mutual
contractual relations are established constitute two
general criteria to distinguish an economic contract
from an ordinary civil law contract.(47)
When economic contracts are governed by the state plan,
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on the one hand, as so' many are between state-oiuned
enterprises and organizations, the content of the rights
and obligations in a contract is determined by the
planning act. The parties may alter the substance of the
contract only if the law or the planning act so allows
or requires. Planning, one of the major characteristics
of the Chinese socialist economy, requires that all
components of the national economy perform their
obligations to one another in a timely manner up to
the standard stipulated in the contract, planning act,
or legislation. Like the Soviet legislation which set
forth the principle of specific performance,(48 ) China's
Economic Contract Law insists upon the principle of
continuation of performance, that is, the payment of
damages for breach of contract is no substitute for the
continuation of performance of the contractual obligations
Unilateral repudiation or alteration of a contract is
admissible if a relevant state plan is amended or
cancelled, if an event of force majeure makes performance
impossible, or if a breach by a party makes performance
unnecessary. However, the Economic Contract Law specifies
that a party cannot modify or repudiate a contract merely
because of a change of the person in charge or the legal
representative of such enterprise, or because it has
been merged into another entity or split up(Art.27).
•n the other hand, however, an economic contract may be
concluded merely by agreement of the parties without
pursuant to the planning act, because in a socialist
country as ours certain sectors of the economy function
with minimal or no planning tasks for goods or products..
In that case, the so—called "unplanned" or "non—plan"
economic contract may expose the producing enterprise
to market demand for its goods. If an enterprise operating,
with unplanned contracts is to fulfil its performance
indicators, it must produce and sell goods that customers
demand and find customers itself. As a general rule, such
an enterprise is to have regard to consumer taste,
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Fashion, needs, and even price.
It should be noted that the notion of economic contract
as a Chinese legal category as used belouj refers
particularly to the planned economic contracts which
are made between legal persons and are entirely devoted
to the realization of the planning goals.
3. Economic planning and economic contract
The planning economy is one of the major characteristics
of China's socio-economic system. The 1962 Constitution
states that the State plans the national economy on the
basis of socialist public ownership, and ensures the
proportionate and co-ordinated development of the national
economy through the comprehensive balancing of economic
plans, with market regulation as a subsidiary. All
organizations and individuals are prohibited from
disrupting the economic plans of the State.(AS)
The importance of the economic planning is given a full
attention in the Economic Contract Law.
1 ) Conclusion of economic contracts As far as the
conclusion of economic contracts is concerned, it is
stated that economic contracts must be made in accordance
with state laws and in conformity with the requirements
of state policies and plans. No enterprises or individuals
are permitted to use contracts for illegal activities
and to undermine state p1ans(Art.4).
For economic dealings involving products and items
included in the state mandatory plan,(50) the economic
contracts must be signed according to the quotas set by
the State; if no agreement is reached at the time of the
signing, the matter shall be dealt with by the planning
organ superior to both contracting parties. As for
economic dealings involving products and items included
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in the state guidance plan,(51) the economic contracts
shall be signed according to the actual conditions of the
enterprises concerned in reference to the quotas set by
the State.
The lauj explicitly provides that all economic contracts
uiolating the state laws, government policies, and. the
state plans shall be null and uoid(Art.7), The parties
who concluded an economic contract violating the state
plans must bear the responsibilitiesfArt.l5).
2) Alteration of economic contracts During the
performance of their agreement, the parties can change
the contract terms only if it does not contradict the
confirmed plan. Or, in cases where the state plan upon
which the- economic contract is based has been
revised, the contract is permitted to be amended(Art.27).
However, If the alteration of an economic contract
involves products or items vovered by the state mandatary
plan, it should be reported to the relevant government
department handing down the plan for approval before the
signing of the agreement on alteration(Art.29).
It should be noted that the alteration of an economic
contract as a result of the amendment of the state plan
which serves as legal basis for this contract may cause
definite material losses for either of both parties. But
an amendment of a plan executed by an order biding on
both parties changes the contract legally and validly.
Could the suffering party have right to compensation for
damages caused by amendment of the plan? The law is
silent about this problem. In practice, economic
organizations are allowed only to ask economic help from
their ministries if the situation has become so critical
that without this help it could not be improved. This
practice is faced with the challenge of the economic
reform which brings responsibility system to the state-
owned enterprises and organizations. Under this system,
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gconomic organizations should benefit from the profits
derived from their economic activities and bear the
losses caused by their business managements.
3) Rescission of economic contracts The rescission
of an economic contract by mutual agreement is not left
to the free will of the parties. Article 27 of the
Economic Contract Laiu provides that it is permitted in
so far as this rescission would not affect the
implementation of the state plan.
Furthermore, no economic contract can be terminated
against payment of the damages for breach according to
the cardinal principle of continuation of performance
which is laid down in Article 35 of the Economic Contract
Law: 'jJhen one party is in breach of the economic contract,
it shall pay the damages for breach of contract to the
other party. If the loss to the other party due to the
breach exceeds the amount of the damages for breach of
contract, the breaching party shall also compensate for
the deficit. After the payment of the damages for breach
of contract, "the contract shall continue to be fulfilled
if the other party so demands." If the breaching party
wouldn't continue to fulfil its contractual obligations,
it shall be forced to perform them by the people's
court.(52)
The intention of the principle of continuation of
performance is evident: it is devoted to guarantee the
realization of state plans on which the economic contracts
are based. This requirement of specific performance
constitutes an important criterion distinguishing
contracts made in the market economy countries from
those made in the planned economy countries.(53 )
4. Liability for breach of contractual obligations
Won-performance or improper performance of an economic
contract renders the breaching party liable to pay the
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damages for breach of contract. These damages for breach
are amounts of money determined by law or contract that
one party must pay another for failure to perform or
improper performance. They are intended as an automatic
monetary sanction to encourage the performance of the
contractual obligations.(54)
The legal consequences of a breach of contract are
gouerned by the principle of fault as a condition of
material liability, that is, the damages for breach are
payable only if the defaulting party was at fault in the
non-performance or improper performance of the obligation,
Under the Economic Contract Law, where the fault of one
party renders it impossible to carry out the economic
contract entirely or partially, the defaulting party is
liable for breach of the contract; if it is due to the
faults of both parties, they shall respectively be
responsible for breach of the contract; in the event
that the contract is impossible to carry out owing to the
fault of the superior leading organ or the competent
business department, the organ or the department shall
bear the responsibility for breach of the contract. In
the last case, however, the law states that the breaching
party is first to pay damages to the injured party and
then has the right to pursue the liability of such
responsible authorities(Art.33).
The damages for breach of contract are expressed as
a percentage of the value of the contract, although
occasionally as a lump sum, and they accrue automatically
irrespective of actual losses suffered by the injured
party. However, if the amount of damages for breach of
contract is extraordinarily large in comparison with
actual losses, a state arbitration body may reduce the
damages for breach of contract, having regard to the
extent of performance, financial status of the obligated
party, or other interests which deserve consideration.
In most cases the amount of damages for breach of
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contract is fixed by the implementing regulations under
the Economic Contract Law which itself does not specify
the size of the damages for breach of contract. Normally,,
the failure to supply or accept industrial and mining
products on the date for delivery specified in the sales
contract will giue rise to damages for breach of contract
of 1-5 per cent of the total value of the products
involved, in the case of commonly used goods; and 1C-30
per cent in the case of specified products. In the
case of contracts for the sale of agricultural commodities
and by-products, a breach in the form of non-delivery
will subject the supplier to damages of 1-20 per cent
of the total value of the commodities involved, or
5-25 per cent if the supplier instead sells the
commodities to a third party at a higher price. If the
purchaser unjustifiably refuses to take delivery of
conforming commodities, it will in turn be liable for
damages amounting to 5-25 per cent of the total value
of the commodities.(55)
Under the Economic Contract Law, losses in excees of
an amount of damages are recoverable(Art.35 ). In general,
such compensation money will be paid only for the part
of actual losses which is not compensated by the amount
of the damages for breach of contract.(56) In case of
the most harmful and serious infringements, as for example
delivery of goods of improper quality, the injured party
has the right to demand the whole amount of the damages
for breach of contract and also full compensation money
for actual losses.(57)
In addition to the damages for breach of contract and
the compensation money remedy, the Economic Contract Law
also provides a form of liduidated damages if a down
payment or deposit is involved.(58) Indeed, the law does
not compel either party to post a performance deposit,
but if the party making such a deposit fails to perform,
the other party may keep the deposit without any need
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to make restitution. Conversely, if the party receiving
the deposit fails to perform, it must return tuice the
amount of the deposit.
5. Settlement of disputes
Disputes arising from the economic contracts are to
be settled through consultation if possible, before being
referred for mediation and arbitration to the relevant
contract control administration authorities, that is, the
administrative departments for industry and commerce at
various levels. Houever, if either party disagrees with
the arbitral a'ajard, it may appeal to the people's courts
within 15 days of receiving the written arbitration
decision.(59) This is significantly different from the
rules governing arbitrations involving foreign business
affairs, which provide that arbitration decisions will
be final and binding on the parties,(30)
C. Foreign economic contract law
Cn l^'arch 21 , 1 985 , the Tenth Session of the Standing
Committee of the Sixth K'ational People's Congress adopted
the Contract Law of the People's Republic of China
Concerning Foreign Economic Affairs (hereinafter referred
to as Foreign Economic Contract Law). This law, with
reference to the principles established in China's
domestic economic contract law and to those recognized
in international practice, was enacted for the purpose
of protecting the lawful rights and interests of the
parties, both Chinese and foreign, to contracts regarding
foreign economic affairs, and of promoting the development
of China's economic relations with other foreign countries^
Unlike China's domestic economic contract law which
exclusively applies to the economic contracts concluded
between Chinese legal persons, the Foreign Economic
Contract Law applies to all economic contracts, except
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,, includiiirtg the formation, of. foreign, economic
contracts^, the approval, authorities of the foreign,
ecoircomic con,tracts:5 retroactiue effect of subsequent
laws and regulationa^ force ma jeure clauses; in. foreign,
economic, contracts, China's attitude towards international
commercial arbitration, and. the law applicable to
foreign economic contracts.
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international transportation contracts, concluded batueen
Chinese enterprises or other economic organizations and
foreign enterprises, other foreign economic organizations
or individuals.(61)
Consisting of 43 articles spread over seven chapters,
the Foreign Economic Contract Law covers the formation
and performance of contracts, the liability for breach
of contracts, the assignment, alteration and termination
of contracts, and the clauses relating to the settlement
of contract disputes. The purpose of this section is not
to review all the issues involved in the economic
contracts concluded between Chinese enterprises and
foreign economic organizations or individuals, but to
concentrate on the follouiing specific problems, including
the approval authorities of the foreign economic contracts
retroactive effect of subsequent laws and regulations,
force majeure clauses in foreign economic contracts,
China's attitude towards international commercial
arbitration, and the law applicable to foreign economic
contracts.
1 . Approval authorities of the
foreign economic contracts
China's foreign trade is an integral part of the planned
economy, that is true. Before 1979 since the founding of
the People's Republic, all Chinese foreign trade was
conducted as a state monopoly under the control of the
farmer f^inistry of Foreign Trade, which was empowered to
negotiate trade and payment treaties, to determine customs
and tariff policy, to devise foreign trade plans, to
control the quality of exports and the issuance of import
and export licenses, to dispatch and direct trade
delegations abroad, and to oversee the activities of
the eight specially chartered Chinese foreign trade
corporatiQns(52) which were the only parties in China
authorized to sign contracts with foreign companies.
In 1979, China abolished the monopoly of the PHinistry
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•f Foreign Trade over China's economic contacts with
foreign countries.(S3) The governments at the provincial,
municipal and autonomous regional level were authorized
to take over gradually control of the export of locally
produced commodities and the import of locally required
goods. At the same, time, these local governments are
held accountable for their own foreign trade profits and
losses, and are permitted to retain a portion of their
foreign exchange trade earnings, rather than turn them
all over to the central government as was previously
required.
Since 1980, certain provinces, especially Guangdong and
Fujian, and the special municipalities of Beijing,
Tianjin and Shanghai, as well as other large coastal
cities like Dalian and Qingdao (Shandong Province), and
the inland city of Chongqing (Sichuan Province) are oranteE
broad trade and foreign investment autonomy, and Chinese
ministries, other than f'IGFERT (the r-^inistry of Foreign
Economic Relations and Trade), are encouraged to set up
their own specialized trading corporations to exports
under their respective jurisdictions and to import the
commodities and technology that they need. In addition,
certain selected state-owned enterprises, particularly
the large industrial enterprises located in coastal and
other major cities are given the authority to deal
directly with foreign traders and conclude foreign trade
contracts, at least up to a specified value or within
the scope of an approved plan. (54)
This decentralization has achieved its purpose of
promoting foreign trade and investment by giving the
initiative to local and ministerial entities, but it has
also presented foreigners with the problems of choosing
among competing Chinese organizations and determining
which Chinese entity is the most appropriate one to do
business with, and, particularly of submitting the
signed contracts to the appropriate Chinese governmental
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authorities for approuai. Usually, it is knowledge among
foreign companies doing business with China that contracts
must be approved by higher authorities, generally the
particular ministry and, in certain cases, the Tanistry
of Foreign Ecanomic Relations and Trade, but they has no
way of knowing whether a contract has in fact been
referred to the authorities and whether it has been
approved or disapproved, because the approval process
is considered an internal matter in China and the specific
Chinese organizations which would approve or disapprove
the contract are not mentioned in the contract itself.
Thus, the foreign companies are frequently obliged to
give their complete reliance on the Chinese party to the
contract for news of the granting or refusal by higher
authorities of approval.
Although the approval process is a complicated problem
in China, and, up to now, there is no detailed document
which clearly prouides the requirements of approval and
lists the organizations which are entitled to grant it,
the laws and regulations recently promulgated give us
informations about approval authorities of foreign
economic contracts, particularly in the field of foreign
investment. Below, I try to divide them into four
categories; the ['"CFERT, the ministerial level, the local
governmental level, and the special economic zones level.
1) r^OFERT China's foreign trade and investment
institutions are headed by ['^OFERT, the [^linistry of Foreign
Economic Relations and Trade, which was established in
r-'^arch 1^82 as a union of two former ministries and two
commissions: the fOinistry of Foreign Trade, the f'iinistry
of Foreign Economic Relations, the Foreign Investment
Commission, and the State Import-Export Commission.
The l^inistry of Foreign Economic Relations and Trade
is responsible for helping to formulate the national
foreign trade plans in consultation with the State
Planning Commission, managing the foreign trade system,
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approv/ing import and export licences, handling technology-
transfers, negotiating international trade agreements,
and participating in relevant international trade
organizations. In addition, ["lOFERT supervises the local
foreign trade departments in provinces, autonomous
regions, and municipalities directly under the central
government, and the national foreign trade corporations
which normally implement China's bilateral trade
agreements by negotiating and signing the individual
contracts under those agreements, or else by arranging
for some other entity to conelude the contracts under
their supervision.
In 1979 the Chinese government promulgated the Joint
Venture Law according to which agreements and contracts
concluded between the Chinese enterprises and foreign
companies or individuals must be approved by the Foreign
Investment Commission of the People's Republic of
China.(55) Four years later, when the State Council
promulgated the Regulations for the implementation of
the Joint Venture Law, the provisions state that the
establishment of a joint venture in China is subject to
examination and approval by f-lOFERT, (55 ) because the former
Foreign Investment Commission has merged into the Ministry,
Under the Regulations, T'lOFERT has the exclusive right
to grant certificate of approval to the joint ventures,
but it may entrust the people's governments in the related
provinces, autonomous regions, and municipalities directly
under the central government or relevant ministries or
bureaux under the State Council with the power to examine
and approve the agreements and contracts for joint
ventures.(67) It should, however, be noted that all these
entrusted authorities, after approving the joint venture
agreements or contracts, shall make reports to [-lOFERT
for the record and for the certificates of approval.
liihen applying for the approval of a joint venture
contract, the Chinese party is required to be responsible
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for the submission of the contract signed by
representatives authorized by the parties to the
venture to the examination and approval authority ([•lOFERT
or its entrusted offices) for approval. Upon receipt of
the contract, the examination and approval authority
shall, within three months, decide whether the contract
ujill be approved or it will not be approved. If something
inapp ropriate could be found in the contract, the
approving authority shall demand an amendment to it
within a time limit. Without such amendment no approval
should be granted.(SS)
In addition to its exclusive right to give approval
to the joint venture contracts, l '^CFERT also has right
to examine and approve contracts for importation of
technology. Under the Regulations of the People's
Republic of China on the Administration of Technology
Acquisition Contracts, adopted by the State Council on
f'lay 24, 1 985, 1^'DFERT or its entrusted offices shall,
within two months from date of receipt of the application
for approval of a contract, decide whether to approve or
disapprove the contract. Interestingly, if the approving
authority did not make a decision on this contract within
two months, the contract shall be considered as approved,
and it comes into effect automatically.(B9)
2) The ministerial level On the ministerial level,
many of the national ministries, other than f'^OFERT, have
their own foreign trade corporations which, like the
national foreign trade corporations under riGFERT, are
aothorized to deal directly with foreign trade and
economic affairs by negotiating and signing, under their
respective jurisdictions, the import, export or other
economic contracts with foreign countries. The CNQDC
(China National Offshore Oil Corporation), for example,
which is a state corporation with the qualification of
a legal person under the (^linistry of Petroleum Industry,
is granted exclusive authority to negotiate and sign
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contracts with foreign oil companies.(70) However, the
petroleum contracts concluded betujeen the CfiOOC and
foreign oil companies shall come into force after the
approval by the lY'inistry of Petroleum Industry of the
People's Republic of China.
Unlike the economic contracts made between the national
foreign trade corporations and foreign companies or
individuals which must be aparoved by T'lOFERT, the import,
export and other economic contracts negotiated and signed
by the foreign trade corporations, which are established
under the different ministries, with foreign enterprises
or individuals must be approved by their respective
ministries in charge.
3) The local qovernmental level On the local level,
the foreign trade departments, located in each province,
autonomous region and municipality directly under the
central government, are subject to the dual leadership
of PIOFERT and the local government. (71 ) In general
speaking, the foreign trade departments in the provincial
level are charged with the tasks of drafting and
j
implementing the orovincial foreign trade plans,
supervising local foreign trade enterprises, developing
local sources for import and export commodity trade, and
issuing some export licences for the specialities
produced in the provinces, autonomous regions and in
the municipalities directly under the central government.
According to the Regulations for the implementation of
the Joint Venture Law, the local governments at the
provincial level may be entrusted by I^IOFERT with the
power to examine and approve the contracts for the
establishment of joint ventures using Chinese and foreign
investments in their respective administrative areas.(72)
4) The special economic zones level In 19B0 Chinese
government decided to establish special economic zones
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at Shenzhen, Zhuhai and Shantou in Guangong Prouince and
Xiamen in Fujian Province. The special economic zones
practise a management system different from other parts
of the country. They are granted greater decision-making
power. Under the Regulations of the People's Republic
of China on Special Economic Zones in Guangdong Province,
adopted by the 15th Session of the Standing Committee
of the Fifth National People's Congress on August 2B,
1980, the governments of the special economic zones are
vested with the poujer to "examine and approve" investment
projects in the zones,(73) In general speaking, in the
case of the heavy industry projects under U.S.S50 million
and the light industry projects under U.S.S3Q million
which are not subject to national comprehensive balance,
the governments of the special economic zones may give
approval on their own,(74)
In April 1984, Chinese government decided to practise
the flexible eccnomic-policies, similar to those
practised in the four special economic zones, in 14
coastal cities including Shanhai, Tianjin and Guangzhou,
plus the Hainan Island, Under the new policy, the 14
coastal cities and the Hainan Island enjoy much greater
decision-making powers in their co-operations with foreign
countries. For example, in the case of the productive
projects, unless they affect the national comprehensive
balance, Shanhai and Tainjin have the right to approve
a project worth LI.S.S30 million or less, Dalian, U.S.SIO
million or less, and other cities such as Guangzhou and
Qingdao, U.S.SS million. As for non-produetive projects
which are not subject to national comprehensive balance,
and for those enterprises established mainly with foreign
funds or foreign equipments, the city authorities may
give approval on their own, irrespective of the amount
of investment.(75)
In addition, the 14 coastal cities and the Hainan
Island have the right to examine and approve the importing
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of equipment relevant to the projects, and to hold talks
with foreign businesses.(75)
2. Retroactive effect of subsequent
lauis and regulations
China opened her doors to foreign investment in the,
late 197Qs ujith a feuj legislations concerning foreign
economic affairs. Many early contracts have been made
between Chinese enterprises and foreign companies or
individuals under the circumstances of the- inadequacy of
China's legal structure. In order to correspond with her
needs for the open door policy, China is naturally in a
great effort of promulgating many neu laws and regulations,
Could the subsequent laws and regulations affect the
provisions of existing investment contracts? This problem
has troubled many investors for several years running.(7?)
In international practice, a contract signed before a
new law is enacted should be bound by the new law.(76)
In China, the general policy in this regard has been that
"execution of some provisions in the contract may continue
even though these provisions run counter to the newly
promulgated laws or regulations."(79) In the area of tax
in particular, China has allowed preferential tax
treatment provided for in contracts to continue to apply
even in the face of subsequent legislations. For example,
on (Ylarch 1 9 , 1 980 , China Construction f'lachinery
Corporation and two foreign companies, Schindler Holding
AG and Jardine Schindler (Far East) Holdings, S.A. came
to an agreement on the Establishment of A Joint Venture
Elevator Company in the People's Republic of China.
Under this agreement, the income tax shall not exceed
31 .'5 per cent for a minimum period of 10 years.(SO)
Some months later, in September 1980, China promulgated
the Income Tax Law Concerning Joint Ventures with
Chinese and Foreign Investment. The law states that
the income tax rate on joint ventures shall be 30 per
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cent, and that a local surtax of ID per cent of the
assessed income tax shall he lev/isd,(8l) That is, the
maximum rate of the income tax on joint ventures is 33
per cent. Thus, the provisions on income tax of the
Schindler joint venture agreement are in conflict with
those provided for in the Joint Venture Income Tax Law.
In spite of this, however, the Schindler joint venture
agreement remains unchanged. The Chinese government
allowed the provisions of the agreement to prevail over
subsequent income tax legislation.(82)
Although the policy adopted by Chinese government has
been very favourable towards foreign parties in respect
of the retroactive effect of the new legislations on the
existing agreements or contracts concluded between the
Chinese enterprises and foreign enterprises or individuals
foreign businessmen, especially those who had made
investment in China were feeling anxiety about this
problem. Each time new laws and regulations have been
promulgated which apply to transactions for which
contracts had already been signed the question arose of
how the new provisions would apply to existing contracts.
The Foreign Economic Contract Law removed foreign
businessmen's anxiety. It explicitly states that even
the law has new provision, existing contracts concluded
between Chinese economic organizations and foreign
enterprises or individuals for the Chinese-foreign equity
joint ventures, Chinese-foreign co-operative enterprises
and Chinese-foreign co-operative exploitation and
development of natural resources may still be performed
according to the stipulations of the contracts, on
condition that these contracts have already been approved
by China's competent authorities(Art.40). In cases where
the contracting parties agreed to apply the foreign
economic contract law to their contract already formed,
•"he law will be appli ed ( Art.41 ) .
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3. Force ma.jeure clauses in
foreign economic contracts
Force majeure clauses haue traditionally been included
in international trading contracts. The awareness of the
urgent need for such clauses and their practical usefulnes
is continually reflected in modern international
economic contracts,(83) in existing international model
contracts,(8A) in the endeavours of the LiWIDG (United
Nations Industrial Development Organization) to prepare
a standard form of force majeure clause,(e5) anc, more
significantly, in the national contract legislations.
The Foreign Economic Contract Law gives an example in this
last respect. It states that in case a party fails to
perform all or oart of his obligations as a result of
force majeure, he should be exempted from his obligations
in Ljhole or in part; in case a party cannot perform his
obligations ujithin the time limit set in the contract due
to force majeure event, he should be relieved from the
liability for delayed performance during the period of
continued influence of the effect of the event,(SS)
However, the law does not specify the scope of force
majeure clauses, leaving the specification to the free
will of the contracting parties when forming the contract.
1 ) General definition The traditional force majeure
clause is inspired by the French concept of force
majeure(87) and the common law concept of frustration.(88 )
These clauses relate only to events of a fundamental
character which constitute a permanent or temporary
impediment to performance and are thus recognized as
grounds for relief from contractual liability. Thus, the
essential elements of force majeure are defined by some
legal writers as (l) circumstances of a fundamental
character (2) beyond the control of either party,
(3) entirely uncontemplated and (4) impeding or delaying
the due performance of the contract.(89)
In apparent non—contradistinction to the above—mentioned
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definition, China's Foreign Economic Contract Lau states
that a party is excused from breach of contract if "non-
performance" is due to a force majeure euent which is
"unforeseeable" at the time of making the contract and
whose occurence and consequences are "unavoidable" and
"beyond the control" of that party.(90) Here, a qualified
force majeure event requires three essential elements
as follows.
First, a force majeure event shall be deemed to exist
if the event preventing contractual performance was
unforeseeable or, if foreseeable, was unavoidable. It is
evident that a party cannot, claim force majeure with
respect to events the occurrence of which was anticipated
and accepted as part of the contractual risks at the
time of contract formation. However, a foreseeable event
can sometimes constitute force majeure as well. For
example, a war would normally qualify as force majeure.
Sometimes, when entering a contract, the parties may
foresee the outbreak of war and its immediate consequences.
But the parties may still enter a contract hoping that
hostilities will be avoided. Thus, it would be unfair to
deny a party relief due to undue burden unless the risk
of war was expressly or implicitly assumed by that party.
Second, a force majeure event shall be deemed to
exist if the event preventing contractual performance
was beyond the control of the parties so that no
negligence (faute) can be found and a breach of contract
is excluded. There is a consensus that an event which
can be controlled or manipulated by one party may never
constitute force majeure.(91) It would amount to a gross
violation of the orinciple of good faith if a oarty could
first cause an event or allow it to happen and then use
its occurrence as a basis for a claim under a force
majeure clause. It should, however, be noted that although
this principle is accepted by China's foreign economic
contract law, some controversies can be found in its
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application to particular events. For example, the
"strike" is not included in the force majeure clauses
inserted in the contracts made between Chinese economic
organizations and foreign enterprises or indiuiduals,(92)
although the prev/ailing opinion in today's foreign
countries considers a strike to be usually beyond the
control of a party and this assumption is cautiously
reflected in Article 34 of the UNIDO (United Nations
Industrial Development Organization) [''iodel Form Turnkey
Contract.(93)
Finally, a force majeure event shall be deemed to
exist if the event renders execution of the contract
impossible, either in whole or in part, temporarily or
oermanently. Thus, if performance' is possible, evnn
though at a higher or excessive effort or cost, force
majeure may not be invoked even if the disruptive event
was unforeseeable. In practice, if both the existence of
force majeure and its causal link with the ensuing
impossibility of performance are proved, the non-
performing party will not be held responsible for any
resulting damages. However, the defense of force majeure
may not be raised by a party who was already in default
in the performance of his contractual obligations at the
time the force majeure event occurred.
2) Relevant force majeure events In international
practice, there is no conclusive list of events which
constitute force majeure. But it is widely recognized
that the concept includes "natural disasters" such as
violent storms, cyclones, floods, and earthquakes, war,
civil war, or any other extraordinary event that the
parties could not have foreseen when the contract was
formed and that cannot now be avoided or controlled.(94)
In such a case, failure of either contracting party to
perform or comply with the conditions of the contract
will not be a reason for cancellation or give either
party a claim for damages insofar as such failure arises
2S1
from an euent of force majeure.
In China, as mentioned earlier, the Foreign Economic
Contract Law merely giv/es a general definition to force
majeure, leaving the explanation to the legal scholars
and the specification to the free luill of the contracting
parties when forming the contract. In practice, Chinese
legal writers usually classify the force majeure events
into two kinds as follows:(95 )
(1) Tian Zai (natural disasters), including unusual
weather (violent storms, cyclones, floods, heavy snow,
lightning, etc.) and earthquakes;
(2) Ren Huo (man-made events), including war, embargo,
accidents, fire, and nuclear catastrophes, etc.
In the contracts, the force majeure concept always
includes "natural disasters" such as typhoon, flood,
heavy snow, and earthquakes; fire, war, sometimes "civil
war"; and, sometimes the following formulation is also
added: "including other cases recognized as force majeure,
and which cannot be controlled by both parties...."(96)
Usually, a contract which includes only a general
description of events may be criticized by some scholars
by reason that the general description obviously has the
disadvantage of being less precise than a list of events
although it has the advantage of being able to vover
events which the parties did not anticipate at the time
of contract formation.(97)
It should be noted that although the Chinese scholars
do not agree that strikes can be events of force majeure,
the application of force majeure clauses reflects the
intergration of principle and flexibility. For example,
in the middle of the 1960s, a German company was not
able to supply at due time because of a strike of metal
warkers, hut it was regarded as not responsible due to
262
the force majeure although "strike" was not included in
the relevant contract clause.(98)
3) Acts of qouernment A particular problem relating
to force majeure is acts of gouernment, which arises when
one of the parties to a contract is a state agency or a
state enterprise. Can such a state party claim to be
excused from having to fulfil the contract where a
ministerial act, such as the refusal of an export licence,
is the basis of non-performance? This particularly delicate
problem has given rise to much controversy among the
western scholars. In 1S7S, when the House of Lords finally
decided in favour of Polish State Enterprise Rolimpex and
accepted the existence of an event of force majeure,(99)
its decis-ion was. widely criticized in the west,(lDO)
although the same critics put the acts of government on
the list of force majeure.(1G1)
In China, the impact of acts of government most often
occurs in the context of changes in economic policy and
the state economic plan, With regard to transactions
between Chinese domestic enterprises, the Economic Contrac"
Law of the People's Republic of China provides that in
case of subsequent change in the state economic policy
or plan the contract may be amended or terminated, but
such alteration or termination must be reported for prior
approval to the relevant business department handing the
plan,(lQ2) Here, the law does not treat a revision or
cancellation of the state olan as an event of force
majeure. Force majeure is a separate ground permitting
the amendment or termination of a contract.(103)
The Foreign Economic Contract Law is silent about the
impact of state economic plan on foreign economic contract-
signed by Chinese enterprises with foreign companies or
individuals, but implies in its article 7 that contracts
for equity joint ventures, contractual joint ventures
and joint exploration and exploitation of natural
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resources must be approved by the State and, therefore,
be not contrary to the state economic plan.
In practice, Chinese enterprises haue generally not
alloujed acts of gov/ernment, whether those of the foreign
country or of China, to be regarded as incidents of
force majeure for the purposes of excusing contractual
performance. A uiell-knoun example is the contracts for
the Baoshan Iron and Steel Complex. This steel complex
is near Shanghai, originally designed as a state plant
modelled on TJippon Steel's Oita complex. It luas part of
China's ambitious but unfeasible development plans
established in 197B. Houeuer, shortly after the contracts
came into force, uhich did not contain detailed provisions
concerning contract performance and liability for breach
of contracts due to the inexperience of Chinese
negotiators, China instituted economic readjustment
ujhich caused changes in the state economic plan and
criticism of the scale and cost of new construction
projects, including the Baoshan iron and steel plant.
In that case, the Chinese government entered into
renegotiations with the suppliers, primarily Japanese and
German firms, over the cancellation of part of huge import
contracts, and agreed to pay substantial amounts for
compensation to them for their losses.(lQ4) However, it
seems that the Baosahn iron and steel plant incident made
a lasting impression on foreign lawyers and businessmen.
Form time to time, they repeated the same example, and,
usually, they connected Baoshan incident with China's
planned economy.
It should be noted that if foreign companies dealing
with China are aware of the potential problems of changes
in the state economic plan affecting their contracts in
China,(1Q5) Chinese enterprises would be also aware of
the dangers of action by foreign governments affecting
contracts that they sign with foreign companies. In this
respect, a well-known example is the "pipeline case"
2B4
where the United States government has revoked in 1S82
export licences for export to the Soviet Union of
equipment related to a natural' gas pipeline.
4) Consequences of force ma.jeure Although the
original function of a force majeure clause is to release
a party from contractual liability,(106) the various legal
systems contain very different responses to the legal
consequences of such a event. In British common law, for
example, the regular legal consequence of frustration is
the termination of the uhole contract; (,107 ) while under
the German concept of the "collapse of the foundation of
the transaction" the normal legal consequence is not the
termination of the contract but its adaptation to the new
situation.(108)
China's Foreign Economic Contract Law states that in
case a party fails to perform or delayed performing all
or part of its contractual obligations as a result of
force majeure, it shall be exempted from its contractual
liability for all or part of the liabilities(Art.24).
The termination of a contract may be permitted when the
force majeure event renders execution of "all the contract''
impossible(Art.29). However, if conditions were otherwise,
that is, if the performance of part of the contract remain?
possible, in spite of occurrence of the force majeure
event, the parties are not necessarily forced to terminate
their contract but remain free, if they so desire, to
renegotiate or adapt it in order to maintain its
continuity,
It should be noted that, although, by definition, such
termination or adaptation is no breach and no party can
claim damages, the parties still have certain duties
after the event of force majeure.(109) Under the Foreign
Economic Contract Law, when one party to a contract is
unable to perform all or part of its contractual
obligations due to the force majeure, it is required
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to giv/e timely notice that a frustrating eucnt has
occurred(Art.25). To he discharged from liability the
party must also present "necessary certificates" to
prous the existence of force majeure and the impossibility
of performance,
4. China's attitude touards international
commercial arbitration
At the international level, it has become more and
more recognized that for the settlement of disputes
between parties to an international transaction,
arbitration has clear advantages over litigation in
national courts. On the one hand, arbitration procedures
are much less cumbersome and timeconsuming than the
complexities of litigation; decisions are given in shorter
time; and the procedure entails less cost. Dn the other
hand, with international commercial arbitration oarties
coming different legal systems can provide for a procedure
which is mutually acceptable. They can anticipate which
law shall be applied and agree on a site of arbitration
"CO suit their mutual convenience. They can also be free
to select the arbitrators themselves or, alternatively,
to choose the method of se1ection,(110)
The above-mentioned viewpoint has been also accepted
by Chinese legal scholars and textbooks of private
international law,(ill) However, as China has her own
legal and cultural traditions, as mentioned earlier in
the chapter, Chinese government and economic organizations
generally prefer to settle disputes through consultation
between the parties or third-party mediation rather than
through arbitration or court decision. If it is necessary
to resort to some formal means to settle an international
commercial dispute, Chinese side has preference of
arbitration over court adjudication. This inclination
is clearly reflected in the Foreign Economic Contract
Law which states:
2SS
Article 37 Disputes arising from the performance of
the contract shall be settled as far as
possible through consultation by the tujo
parties or mediation by a third party.
Should, the contracting parties refuse
consultation or mediation, or should
consultation or mediation fail, the case
shall be submitted for a ruling to a
Chinese arbitration organization or other
arbitration organization in accordance
with the arbitration clauses provided in
the contract or the written agreement
on arbitration reached after the dispute
has arisen.
Article 38 In case of absence of arbitration clauses
in the contract or in case of absence of
written arbitration agreement after the
dispute has arisen, the case may be brought
before the people's court.
Given China's preference for consultation, mediation
and arbitration, it should be interesting to note that
the Law on Civil Procedure of the People's Republic of
China, promulgated for trial implementation on Plarch 8,
1382, has a special chapter dealing with litigation
involving foreigners. It allows foreigners to bring
contractual disputes to the economic chambers of the
people's courts. Article 192 of the law provides that
disputes involving foreign economic relations, trade,
transportation and maritime matters can be referred to
the people's courts. Access to the courts in handling
such disputes is limited to cases where there is no
written agreement between the parties providing for
arbitration in China.(112) This is consistent with the
Chinese arbitration ,specialists' position that China's
courts do not entertain cases of foreign trade and
maritime disputes when an arbitration agreement is in
force,(113) As we have seen, their position is also
supported by Article 38 of the Foreign Economic Contract
Law. However, since Chinese economic organizations almost
uniformly insist on an arbitration clause in the contracts
they sign with foreign companies or individuals, resort
to the people's courts by foreigners for enforcement of
their contracts may not be generally available. Unless
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China's desire for arbitration clauses declines, the
bringing of contractual disputes to court in China will
continue to be rare.
1) Institutions for international commercial
,arbitration China's institutions for internatianal
commercial arbitration have been set up since the early
years after the founding of the People's Republic. In
1954 the Government Administration Council of the Central
Government (now the State Council) decided to establish,
under the aegis of the China Council for the Promotion
of International Trade, a semigovernmental organization
which has legal personality, the Foreign Trade Arbitration
Commission,(114) In 1958 the government established
a r^'aritime Arbitration Commission within the China
Council for the Promotion of International Trade to
handle the increasing number of m.aritime disputes that
confronted China.(115) Both commissions were established
in a period when ordinary Chinese courts lacked experience
in adjudicating complex foreign trade disputes involving
a knowledge of foreign and international law and were
short of trained legal personnel. 3y the same token, it
was desirable to avoid the expense and complications of
litigation in Western countries, many of whose courts
at the time were hostile to the Chinese socio-political
and legal order. Arbitration offered the prospect of
voluntary, expeditious, expert, and impartial dispute
settlement in a forum where due account could be taken
of the need to adopt and accommodate Chinese legal
concepts and practices to the international trading
community.
In February 1980 the State Council decided to change
the name of the FTAC to the Foreign Economic and Trade
Commission (FETAC) and to enlarge its scope and structure,
in order to meet the growing needs of China's trade and
economic relations with foreign countries.(115 )
2SB
Pursuant to the principles of independence, equality
and mutual benefit, the FETAC extends its competence to
all disputes arising from foreign trade and investment
transactions, particularly, but not exclusiv/ely,
controversies betueen foreign and Chinese disputants. It
handles, inter alia, disputes arising from the execution
of agreements or contracts for joint v/entures using
Chinese and foreign investment, agreements or contracts
for credits and loans betueen Chinese and foreign banks;
contracts for Chinese-foreign co-operation; foreign trade
contracts; and contracts for transportation, insurance,
storage and other matters relating to trade and economic
dealins with foreign countries.
The Commission is composed of 15 to 21 members appointed
by the China Council for the Promotion of International
Trade for a term of one year from among persons having
special knowledge and experience in foreign trade,
commerce, industry, agriculture, transportation, insuranee
and other related matters as uell as in law. A chairman
and two deputy chairmen are cho sen from among the
membership.
Under the Provisional Rules of Procedure of the FETAC
which were adopted in 1956 by China Council for the
Promotion of International Trade, arbitration before the
tribunal must be upon formal written agreement of the
parties, although the submission need not be necessarily
contained in the original contracts or agreements. Where
arbitration is agreed upon, it is considered to be
exclusive remedy ousting the jurisdiction of the people's
courts. Disputes are heard by two arbitrators, one chosen
by each of the parties, and a presiding arbitrator chosen
by the two arbitrators themselves. If a choice of
arbitrator or presiding arbitrator cannot be or is not
made, the Chairman of the Commission is empowered to make
the selection. Sometimes, both disputing parties may also
jointly choose from among the FETAC members one person
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to serue as a sole arbitrator. All arbitrators in the
Commission are Chinese citizens. Howevyer, fo reign counsel
is permitted to appear on behalf of a foreign disputant.
Hearings are public, unless either party requests that
they be held in closed session. Decisions are required
to be in the form of reasoned opinions, 'ilhen the
arbitration tribunal is composed of three arbitrators,
the award is decided by majority vote. These decisions
are final and binding upon the parties.
The award of the Commission shall be executed by the
parties themselves within the time fixed by the award.
In case an award is not executed after the expiration of
the fixed time, one of the parties may petition the
people's courts of the People's Republic of China to
enforce it in accordance with the law. In practice,
domestic state-owned economic organizations are in no
position to be recalcitrant, since they are subject to
ministerial direction and the foreign business reputation
of the country is of importance. Enforcement abroad is
governed by the treaty to. which China is a signatory. On
December 2, 1985, the ISth Session of the Standing
Committee of the Sixth r--.'ational People's Congress decided
that China accedes to the New York Convention on
Recognition and Enforcement of Foreign Arbitral Awards
(1958), and that on the basis of reciprocity China will
apply the Convention "to the recognition and enforcement
of awards made only in the territory of another
Contracting State" and "to differences arising out of
legal relationships, whether contractual or not, which
are considered as commercial" under China's national
law.(117 )
It should be noted that China's foreign trade
arbitration system "relies on a spirit of cooperation
between arbitration and mediation."(118) The mediation
is generally used not only prior to the arbitration, but
also during the process of the arbitration. Under the
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Prouisional Rules of Procedure, for example, in the euent
a case ouer which the arbitration tribunal has already
assumed jurisdiction is settled by conciliation or
mediation, it shall be dismissed without delay.(119)
In practice, uery few of the cases handled by the two
commissions during the late 197Qs were disposed of by
actually proceeding to an arbitration awardj all the
others were settled through conciliation or mediation.(12G"
2) f'^ediation ["ediation, also called conciliation,
denotes a procedure of amicable conflict settlement with
the assistance of one or more third persons as mediators.
This procedure can be used for the amicable negotiation
over the settlement of disputes arising from the execution
or interpretation of a contract and for the adjustment
of its terms to a new situation.
The main difference between mediation and adversary
proceedings (arbitration or litigation) lies in their
respective aim. The objective of mediation is to bring
about an amicable settlement with the assistance of a
third person whose recommendations become binding on the
parties only when they accept them. The idea of adversary
proceedings, on the other hand, is to settle a dispute on
imposed terms, that is, by binding decision. Based on the
voluntariness of the parties, the mediation proceedings
can be amicable, expeditious and inexpensive through
informal, flexible and simple procedures.
Such a procedural concept, or method of amicably
settling disputes is, as mentioned earlier in the chapter^
China's traditional means of settlement. It always based
on a voluntary agreement by the parties, (121 ) and it is
intended to preserve a contractual nature. As indicated
above, mediation is actually an important part of China's
foreign economic and trade arbitration system.
In the past, when arbi tration clauses were contained in
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cammercial agreements and in individual contracts, and
when disputes arose concerning the execution of the
contract, an attempt should first of all be made to solve
these disputes by bilateral consultation or through third-
party mediation as the preferred means of settlement. Only
after the failure of these means of settlement should the
way be opened for a method of settlement by participation
of a formal institution, that is, the arbitration process.
Typically, the informal consultation and mediation aluays
preceded formal arbitration procedures.
In recent years China has continued to emphasized the
desirability of settling disputes through mediation. The
Chinese arbitration tribunals have continued their
previous practice of making an auard only when the dispute
cannot be settled through mediation. If either party
insists on avoiding mediation and going directly to
arbitration, it is permissible, although this is not
recommended. Ideally, consultation, mediation and
arbitration are three successive stages, it is desirable
that disputes can be settled at the first or second stage.
The mediation is conducted on the principled basis of
discerning between right and wrong and ascertaining the
liabilities of each side in accordance uith the laws of
China, A "Fediatory Statement" is made on the close of
a case in accordance with whatever mediatory agreement is
reached'. The FETAC's experience has proved that most
disputes can be settled by mediation, and the procedure
has come to be appreciated by a number of Chinese and
foreign parties.(122 )
The emphasis on the mediation is also reflected in the
Law on Civil Procedure of the People's Republic of China,
Article S of the law states that "In trying the civil
cases, the people's court shall put emphasis on the
mediation," If a civil case that has been accepted by a
people's court can be mediated, the court should conduct
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mediation and urge the parties to understand each other's
positions and reach an agreement. Although the lauj further
provides that "if no agreement can be reached through
mediation,... the people's court should conduct a trial
and not prolong mediation without resolving the issue",
so strong is the preference for informal settlement that
the law even authorizes further mediation at the conclusior
of the trial following the final arguments of the parties
and prior to judgment, and allows for mediation during
any appeal against the judgment.(123)
fiore significantly, in the past few years, the FETAC
has developed joint mediation, called "joint conciliation"
in collaboration with foreign arbitration bodies. In
cooperation with the American Arbitration Association,
for example, the FETAC succeeded in settling some disputes
arising from Sino-American trade with satisfactory
results.(124) In Addition, the China Council for the
Promotion of International Trade and the aurea-u of
Industrial Property of France has signed a Protocol for
Settlement of Disputes Arising from Franco-Chinese
Industrial Property Trade, which stipulates that disputes
arising from industrial property trade may be settled
through joint mediation.(1 25)
3) The place of arbitration 'jJhile China's policy in
favour of conaultation, mediation and arbitration rather
than litigation has been consistent over the last decade,
this does not mean that the clauses in Chinese foreign
trade and investment contracts for arbitration have
remained the same. Previously, Chinese standard-form
contracts provided for, and Chinese foreign trade entities
generally insisted upon, arbitration in Beijing under the
rules of the Foreign Trade Arbitration Commission (now the
FETAC) of the China Council far the Promotion of
International Trade.(125)
Over the last decade Chinese entities have agreed to
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alter the standard-form contracts to provide for
arbitration in third countries under the rules of foreign
arbitration bodies.(127) This tendency is also reflected
in China's foreign economic legislations. Under the
Foreign Economic Contract Law, for example, "consultation"
by the tiuo parties or "mediation" by a third party is the
first step to settle the disputes arising from economic
contracts concluded between Chinese enterprises and
foreign companies or individuals. If a solution is
unattainable, settlement may be attempted through
arbitration in China, or through arbitration by "other
arbitration organization" agreed upon by both
parties(Art,37)
In practice, when confronted with a foreign party's
request for arbitration by an arbitration body other than
a Chinese one, the folloujing procedures are often adopted
by Chinese side: (l) arbitration in an arbitration body
of the defendant's country. If the defendant is a Chinese
party, the arbitration is carried out by an arbitration
body of China; if the defendant is a foreign party, the
arbitration is held by an arbitration body of the foreign
party's country; (2) arbitration in a third country. The
dispute shall first be referred to a Chinese arbitration
body for mediation, and if mediation fails to produce
results, it is submitted for arbitration to an arbitration
body in a third country; (3) both parties may also agree
to submit their disputes for arbitration on an ad hoc
basis to an arbitration tribunal organized in accordance
with the United Tiations Commission on International
Trade Lauj (UNCITRAL) Arbitration Rules.(128)
During the negotiations, foreign contractors usually
reject Chinese proposal that arbitration could be held in
the country where the defendant is domiciled on the ground
that such an approach could lead the parties to a dispute
to manipulate their relationship in an effort to emerge
as the defendant. Thus, an agreement is often reached by
declaring Stockholm, Sweden as the place of the arbitratio
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tribunal.(129) A typical arbitration clause reads as
follows:
All disputes in connection with the contract shall be
settled by friendly consultation between both parties. In
case no agreement can be reached, the disputes shall be
submitted to arbitration.
The arbitration shall be conducted in Stockholm, Sweden,
according to Swedish Arbitration Procedures.
The continuing negotiations concerning China's offshore
oil co-operation with foreign companies haue also yielded
some interesting prouisions regarding arbitration. In
this respect, one selected contract provides that, if the
parties fail to resolve any dispute through friendly
consultations within sixty days of its submission by any
party, they may agree upon mediation or arbitration in
China before the FETAC, but, if they do not agree upon
the FETAC, then within fifteen days of the expiration
of the sixty-day period they may agree to submit the matte
to the Arbitration Institute of Stockholm Chamber of
Commerce, Sweden, for resolution under its arbitration
rules. (1 3D)
Sometimes, the parties may agree to submit their dispute
for arbitration on an ad. hoc basis to an arbitration
tribunal organized in accordance with the UPJCITRAL
Arbitration Rules, with each side selecting one member
of the tribunal and the two thus selected in turn choosing
the third member from the nationals of a country which
maintains diplomatic relations with both China and the
countries of the foreign oil companies inuolv/ed. This
practice may be advantageous to China, especially at a
time when China is still new to the actualities of
international commercial arbitration. It should be
difficult for China to become familiar with the variety
of places and foreign arbitration bodies as well as the
relevant legal environment in each jurisdiction.
Concentrating on one place and one arbitration organizatio
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may simplify the matters.
In addition to the above, it should be noted that China
is establishing neui arbitration organizations in the
Special Economic Zones, in order to facilitate on-the-spot
resolution of disputes arising from activities related
to the zones. It could be expected that these new
arbitration organizations may piay an important role in
settling the disputes which arise from economic contracts,
particularly those involving foreign trade and investment
concluded between Chinese enterprises established in the
zones and foreign or overseas Chinese companies or
individuals.
4) Rules of procedure In international practice,
international commercial arbitration is generally conductec
under the rules of procedure of the arbitration institution
to which a dispute is submitted, unless the parties to the
dispute have other express agreement on the rules of
procedure. (l 31 )
Under Chinese practice, the parties to a foreign
economic contract are free to choose the rules of procedurE
applicable to arbitration. Usually, when a given
arbitration institution is authorized to settle the
disputes, the contract provides for the rules of procedure
of that institution to apply. For example, one contract
for importation of technology provides that:(l32)
En cas de litiges entre les parties sur 1'application
du present contrat, ces litiges devront etre regies a
I'amiable et au cas ou aucun accord ne pourrait etre
obtenu, ils devront etre regies par arbitrage.
Cet arbitrage se tiendra a Stockholm et agira selon la
procedure d'arbitrage suedoise. Les arbitres seront
designes par I'Institut d'arbitrage Technico-Industriel.
Les frais afferents a la procedure arbitrale seront fixes
en conformite des statuts et reglements adoptes par ledit
Institut en matiere d'arbitrage.
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Sometimes, the contract merely authorizes arbitration in
Stockholm, adding only that the arbitration decision shall
be final and binding on both parties.
Consistent uith her belief that the parties are free to
choose the applicable rules of procedure,(133 ) China is
also willing to substitute other international arbitration
rules, except the rules of the ICC (international Chamber
of Commerce), for those of the designated institution, if
this is acceptable to the other parties and the designated
institution. In this respect, the most elaborate provision
so far concluded is Article 8 of the Sino-American trade
agreement of-July 7, 1979,(134) which states:
1. The Contracting Parties encourage the prompt and
equitable settlement of any disputes arising from or in
relation to contracts betueen their respective firms,
companies and corporations, and trading organizations,
through friendly consultations, conciliation or other
mutually acceptable means,
2. If such disputes cannot be settled promptly by
anyone of the above—mentioned means, the parties to the
dispute may have recourse to arbitration for settlement
in accordance with provisions specified in their contracts
or other agreements to submit to arbitration. Such
arbitration may be conducted by an arbitration institution
in the People's Republic of China, the United States of
America, or a third country. The arbitration rules of
procedure of the relevant arbitration institution are
applicable, and the arbitration rules of the United
nations Commission on International Trade Law recommended
by the United Nations, or other international arbitration
rules, may also be used where acceptable to the parties
to the dispute and to the arbitration institution.
3. Each Contracting Party shall seek to ensure that
arbitration awards are recognized and enforced by their
competent authorities where enforcement is sought, in
accordance with applicable laws and regulations.
yhen the parties to a dispute agree that the matter is
to be brought before an arbitration organization of the
People's Republic of China, arbitration shall be conducted
under the provisional rules of procedure of the relevant
Chinese institution.(135) It should, however, be noted
that the existing rules of procedure of China's arbitratio
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institutions ujere adopted in the 1 950s, it may be
appropriate to rev/ise these provisional rules so as to
meet China's recent expansion of international economic
co-operation and technological exchange with foreign
countries. In this respect, the State Council did approve
a change of name for the Foreign Trade Arbitration
Commission, which is noui known, as mentioned earlier, as
the FETAC (Foreign Economic and Trade Arbitration
Commission). The new name is meant to symbolize the
anticipated expansion of the Commission's work as it
prepares to "take cognizance of the disputes arising from
the implementation of agreements and contracts in utilizinc
foreign funds, joint ventures, foreign technology, co-
production by Chinese and foreign firms and compensation
trade."(13S)
5) The enforcement of awards Although there is no
provisions in the Foreign Economic Contract Law concerning
the enforcement of arbitration awards, China has concluded
a number of bilateral trade agreements and navigation
treaties which, like the Si no-American trade agreement,
obligate the participating governments to strive to
ensure that arbitration awards are recognized and enforced
by their competent authorities in accordance with
applicable laws and regulations. In addition, as mentioned
earlier, China has joined in the last year in the United
Nations Convention on the Recognition and Enforcement of
Foreign Arbitral Awards of 1958. Under the Declaration of
accession to the T-Jew York Convention, China will recognize
and enforce the awards made only in the territory of
another Contracting State and the awards which are
considered as commercial under the Chinese law, unless
there is one of the fallowing grounds established in the
u'ew York Convention for refusal of enforcement of an
arbitration award;
(1) invalidity of the arbitration agreement, i.e» it is
proved that, under the applicable law chosen by the
parties or, failing any indication thereon, under the law
of the country wK^ere the award was made, a party to the
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arbitration agreement luas under some incapacity to
conclude such agreement;
(2) violation of due process, i.e. it is proved that
the party against whom the award is invoked was not given
proper notion of the appointment of the arbitrator or the
arbitration proceedings;
(3) excess by arbitrator og his authority, i.e. it is
proved that the award which deals with 3 difference
contains decisions in excess of the arbitrator's authority
or contains both decisions within the arbitrator's
authority and decisions outside that authority;
(4) irregularity in the composition of the arbitral
tribunal or the arbitral procedure, i.e. it is proved
that the composition of the arbitral tribunal or the
arbitral procedure was not in accordance with the
agreement of the parties, in the absence of an agreement
on these matters, was not in accordance with the law of
the country where the arbitration took place;
(5) award not binding or set aside, i.e. it is proved
that the award which deals with a difference has not
become binding or has been set aside or suspended by a
court, of the country in which, or under the law of which,
that award was made;
(•) the subject matter of the difference is not capable
of settlement by arbitration under the law of the country
where recognition and enforcement is sought, i.e. in case
the recognition and enforcement of an award is sought in
China, a Chinese people's court may refuse enforcement
on its own motion of such award if the difference is not
capable of settlement by arbitration under Chinese law; or
(7) if the enforcement of the award would be contrary to
the public policy of the country where recognition and
enforcement is sought, i.e. in case the recognition and
enforcement of an award is sought in China, a Chinese
people's court may refuse enforcement on its own motion
of^such award if the award is found in violation of
Chinese laws and policies.
It should be noted that China has long been studying
the implications of participating in the i\'ew York
Convention, The 1982 enactment of the Civil Procedure
Law may be said to have been a necessary prerequisite to
adherence to this multilateral convention. According to
Article 195 of the Civil Procedure Law, "Uhen one of the
parties concerned fails to comply with a ruling made by
a foreign affairs arbitration organization of the People's
Republic of China, the other party may request that the
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ruling be executed in accordance with the prov/isions of
this Lauj by the intermediate people's court in the place
where the arbitration organization is located or where
the property is located."
Although there is no provisions in the Ciuil Procedure
Law for direct reference to a people's court if the award
is made by a foreign arbitration tribunal, it is stated
that a foreign arbitral award can be recognized and
enforced by a Chinese people's court if it is first
confirmed by a foreign court and if a foreign court
requests the "judicial assistance" of the Chinese people's
court in the enforcement of the award.(137)
5. Law applicable to foreign economic contracts
Applicable law is the law chosen between the law of
different countries by the contracting parties or the
law designated rigidly in the national legislation in
order to govern or to regulate the contract and the
obligations from it. In this regard, the Foreign Economic
Contract Law states that the parties to a contract
concerning foreign economic affairs may "choose the law"
to be applied to the settlement of the disputes arising
from the interpretation and execution of this contract.
If they make no choice, the law of the country "most
closely" involued in the contract will apply(Art.5 ) . In
the same article, however, the law explicitly stipulates
that contracts for Chinese—foreign equity joint ventures
and Chinese-foreign co-operative enterprises, as well as
contracts for Chinese-foreign co-operative exploitation
of Chinese natural resources must be governed by Chinese
law.
These provisions, like many others in the law, reflect
China's long standing viewpoint that the principle should
be in combination with the flexibility. That is, as
concerns the principle, China holds the view that every
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state has and shall freely exercise "full permanent
sovereignty" ouer all its natural resources. Thus, all
contracts concluded Chinese enterprises and foreign
companies or individuals relating to the exploitation of
Chinese natural resources or to the projects arranged in
the nation's priorities must be governed by Chinese lau.
Uith regard to the flexibility, on the other hand, China
would like to accept the "choice of law rules" recognized
in international practice. The parties to an ordinary
contract are thus permitted to freely choose the law
applicable to their contract, provided that such free
choice does not be contrary to the Chinese laws and public
policy.(l38)
l) Choice of law rules The Foreign Economic Contract
Law contains two basic rules for determining the applicabl-
Law, The first is that the parties are free to choose the
law applicable to their contract. The second is that, in
the absence of choice, the contract is to be governed by
the law of the country with which it is most closely
connected. These rules are consistent with those recognize-
in international law.
(1) Freedom of choice. Freedom to select a law implies
a freedom equal to both parties,(l 39) Excepting some given
circumstances, a contract, shall be governed by the law
chosen by the contracting parties. That is recognized by
the international conventions and by the theories and
practices of about all the countries.(140 )
At the international level, the rule of freedom of
choice has been adopted in the Convention on the law
applicable to international sales of goods, concluded at
Hague on June 15, 1955 and entered into force on September
1 , 1964.(141 ) Article 2 of this Convention states that
"The sales shall be governed by the internal law of the
country nominated by the contracting parties."
Article V/II of the European Convention on international
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commercial arbitration, which uas concluded at Geneva on
April 21, 1951, and entered into force on January 7, 1954,
states that, the parties are free to determine the laui
which the arbitrators must apply in a dispute.(142 )
The European Convention on the Law Applicable to
Contractual Obligations which is opened for signature in
Rome on June 19, 1980 reaffirms the principle of freedom
of choice of the law applicable to the contract and to the
contractual obligations.(143) Article 3, Par.1 of this
Convention states that a contract shall be governed by
the law chosen by the contracting parties. 5ut the choice
must be expressed or demonstrated with reasonable certaint
by the terms of the contract or the circumstances of the
case. 3y their choice, the parties can select the law
applicable to the whole or part only of the contract.
The freedom of choice of the law applicable to the
contract stipulated in international conventions simply
repeats the rule currently embodied in the legal theories
and practices of about all the countries. In the United
States, for example, the preference was formerly shown
for a rigid and inflexible test during a long times where
same of the States adopted the law of the place of
contracting as the law applicable to the contract, while
the others adopted the law of the place,of performance
as the law applicable to the contract. Today, where the
parties to an international economic contract have agreed
on a choice—of-law provision, the courts may usually
enforce the agreement to apply the parties' chosen
law.(144)
The principle of freedom of choice is also supported
by the Second Restatement which provides in part:(145)
a. The law of the State chosen by the parties to govern
their contractual rights and duties will be applied if the
particular issue is one which the parties could have
resolved by an explicit provision in their agreement
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directed to that issue.
b. The law of the State chosen by the parties to govern
their contractual rights and duties ujill be applied, euen
if the particular issue is one 'jjhich the parties could
not resolved by an explicit provision in their agreement
directed to that issue, unless either,
a) the chosen State has no substantial relationship to
the parties or the transaction and there is no other
reasonable basis for the parties' choice, or
b) application of the law of the chosen State ujould
be contrary to a fundamental policy of a State which has
a materially greater interest than the chosen State in
the determination of the particular issue and which,
under the rule of the Section 188, would be the State of
applicable law in the absence of an effective choice of
law by the parties.
In French law the principle of "autonomie de la volonte"
of the contracting parties for choose the law applicable
to contract concluded between them is based upon case law
dating back to the judgement delivered on December 5, 1910
by the Cour de Cassation in American Trading Company v.
Quebec Steamship Company Limited.(146) In this case, the
American contended that "le contrat de transport ayant
ete passe a New-York c'etait law loi americaine qu'il
fallait appliquer conformement a la regie locus regit
actum". But the Cour de Cassation estimated that "la loi
applicable aux contrats, soit en ce qui concerne leur
formation, soit quant a leurs effets et conditions, est
celle que les "parties ont adopteej" si, "entre personnes
de nationalites differents, la loi du lieu ou le contrat
est intervenu est en principe celle a laquelle il faut
s'attacher, ce n'est done qu'autant que les contractants
n'ont pas manifeste une volonte contraire."(147 )
The establishment of the principle of freedom of choice
of law applicable to the contract in French case law was
accompanied by corresponding developments in legal theory.
The most eminent contemporary writers declare themselves
in favour of the rule of the contracting parties' freedom
of contract in determining the law applicable to the
2&3
Under. English, law the parties to a contract are free
to choose the law. which is; to gouern it» The principle
of freedom. oC choice is founded in. English law. since
at least. 1795 where the parties to a contract
28A
contract, or according to professor Henri 3ATIFF0L, "La
loi applicable au contrat est dsterminee par le juge, mais
en raison de la uolonte des parties quant a la localisatios
du contrat1 48)
In Selgium, the rule that the contracting parties enjoy
freedom of contract in choosing the applicable law has
also been recognized by judicial practice and by
contemporary legal uiriters. For example, in its judgement
of February 24 , 1938 in SA Antuerpia v. l/ille d'Anuers
the Cour de Cassation (ire Ch.) stated for the first
time that: "La loi applicable aux contrats, tant pour
leur formation que pour leurs conditions et effets, stant
i
celie que les parties ont adoptee."(149 )
Several Belgian writers have contributed to the
establishment of the principle of freedom of choice in
their legal theories. In this regard, professor F.RIGAUX
says in his book that "Dans les relations Internationales,
les parties peuvent choisir elles-memes la loi applicable
a leurs accords de uolontes."(150 )
Under English law the parties to a contract are free
to choose the law which is to govern it. The law chosen
is called as "proper law" by which is meant the law which
governs many of the matters affecting a contract.(151)
Or, according to Lord Wright, the proper law of the
contract "is the law which the parties intended to
apply."(152)
Ihe principle of freedom of choice is founded in English
law since at least 179B where the parties to a contract
may expressly select the law by which the contract is to
he governed.(153) The parties may declare their common
intention by a simple statement that the contract should
be governed by the law of a particular country.(154)
In the case where the parties have not expressly chosen
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the law to govern their contract, or in the case where
the parties have attempted to make an express choice but
have not done so with sufficient clarity, the court may
infer a choice of the proper law from the terms of the
contract. For example, if the contract contains an
arbitration or choice of jurisdiction clause naming a
particular country as the seat of arbitration, the law
of the country chosen can be inferred by the court as
the proper law of the contract.
It should, however, be noted that the principle of
freedom of choice of the law applicable to the contract
has not without limitation.(155) These limitations take
various forms and some are imposed judicially while other
stem from statutes or codes.(155) For example, in the
United States, the Second Restatement, as cited above,
permits party choice of law unless ... application of the
law of the chosen State would be contrary to a fundamental
policy of a State which has a materially greater interest
in the determination of the issue than the State
chosen,...
In English law, on the other hand, restrictions on
party choice had to be imposed through statutery
provisions, as for example, where Parliament passed
legislation which is to apply to contracts of employment
whatever the law governing such a contract. Even where
such a statute does not exist, an English court could
strike down an express choice of law which was not
"bona fide and legal" or which infringed English public
policy.(157)
The same general idea which pervades the common law
countries in this field is also evident in the civil law
system countries, at least in Belgium and France where
the freedom of choice may be rejected by a forum on the
grounds of "ordre public".(15B)
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In China, although there is no explicit limitations
in the Foreign Economic Contract Lauj imposed on the
freedom of choice of the law applicable to the contracts,
the law does provide that "Contracts which are against
the laws and the public interest of the People's Republic
of China shall be null and void....(Art.9)." This prouisio
implies that an applicable law chosen by the parties to
a contract shall not be contrary to the Chinese laws and
public interest.(159) In addition, the provisions
acco rding to which the contracts for joint ventures and
contractual or co-operative enterprises, as well as those
for joint exploitation of Chinese natural resources must
be governed by Chinese laws and regulations are actually
limitations imposed on the freedom of choice of the law
applicable to the contracts.
(2) Applicable law in the absence of choice. In
international practice, if a foreign economic contract
without a choice of law clause was referred to arbitration
in a third country, it seems likely that the arbitrators
would apply the choice of law rules of the jurisdiction
where the arbitration was being held. However, the result
of such an application of the choice of law rules could
differ according to the site of the arbitration.(160) In
this regard, the general rule in the Foreign Economic
Contract Law is that, when the parties have not chosen
the law applicable to the contract, the contract shall be
governed by the law to which it is "most closely
related".(151 ) This general rule is similar to that
embodied in English law where the parties have not
expressly chosen the proper law and no choice can ,be
inferred, the law applicable to the contract is the systen
of law with which the transaction has its "closest and
most connection".(152)
It should, however, be noted that the Foreign Economic
Contract Law merely describes the end of the choice of
law process, but it fails ta state how to come to that
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end. This flexibility requires that a giv/en Chinese
arbitration tribunal or a chosen Chinese people's court
has to consider all the circumstances of the case. Mo
one factor is decisive; instead a wide range of factors
must be taken into account, such as for example, the
place of habitual residence or central administration of
the parties, the place of performance, the place of
contracting and the nature and subject-matter of the
contract, etc.(153)
2) Permanent sovereignty over national natural •
resources Every State has the inalienable right to
exercise freely its sovereignty and permanent control
over its natural resources, both terrestrial and marine.
That is a principle recognized by international law.
Under this principle, the law applicable to a contract
j^betuieen a State and a foreign company would always be
governed by the domestic laws of the host nation, mo re
particularly where the contract involves the exploitation
of natural resources in the host State.
As mentioned earlier, on the more sensitive issue of
what law should be applied to the contracts, the Foreign
Economic Contract Law divides foreign economic contracts
into two kinds: contracts for investments on Chinese
soil, which require the application of Chinese law; and
other ordinary contracts, which generally do not. This
division reflects both China's willingness of accepting
the choice of law rules recognized in international
practice and her concerns for the principle of permanent
sovereignty over national natural resources, which is
established under the claims to a new international
economic order. As a developing socialist country, China
insists on effective control over her natural resources
so that such resources may be used to further her
modernization program.
(1) Principle of permanent sovereignty over national
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natural resources. The principle of permanent sovereignty
ouer national natural resources is formally established
in December 1SS2 by the U.N, General Assembly Resolution
1^03 (Xyil) which recognizes "the inalienable right of
all States freely to dispose of their natural 'djealth and
resources in accordance ujith their national interests",
(1B4) In reality, the origin of the principle can remount
to 1952 when the U.N. General Assembly Resolution 523
considers that "the under-developed countries have the
right to determine freely the use of their natural
resources and that they must utilize such resources in
order to be in a better position to further the
realization of their plans of economic development in
accordance with their national interests, and to further
the expansion of the Uorld economy."(1B5)
The Declaration on the Establishment of a Neuj
International Economic Crder (["ay 1574) reaffirms the
principle-as folloujs:
(e) Full permanent sovereignty of every State over its
natural resources and all economic activities. In order
to safeguard these resources, each State is entitled to
exercise effective control over them and their exploitatioi
with means suitable to its own situation, including the
right to nationalization or transfer of ownership to its
nationals, this right being an expression of the full
permanent sovereignty of the State. Wo State may be
subjected to economic, political or any other type of
coercion to prevent the free and full exercise of this
inalienable right*(lBS)
Dn December 12, 1974, the United Nations General
Assembly adopted the Charter of Economic Rights and Duties
of States by a vote of 120 in favour, 6 opposed, including
the United States, and 10 adstentions. Article 2 of the
Charter states that "Every State has and shall freely
exercise full permanent sovereignty, including possession,
use, and disposal, over all its wealth, natural resources
and economic activities. In the exploitation of natural
resources shared by two or more countries, each State
must cooperate on the basis of a system of information
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and prior consultations in order to achieve optinnum use
of such resources without causing damages to the
legitimate interests of others."(157)
The Charter of Economic Rights and Duties of States
further asserts that every State has the right "to
nationalize, expropriate, or transfer ounership of foreigr
property, in ujhich case appropriate compensation should
be paid by the State adopting such measures, taking into
account its relevant laui and regulations and all
circumstances the State considers pertinent. In any
case where the question of compensation gives rise to a
controversy, it shall be settled under the domestic law
of the nationalizing State and by its tribunals, ..."(158 /^
From the foregoing citations, ue can find that the
heart idea of the principle of permanent sovereignty over
national natural resources is that national laws must
have primacy over the exploitation of national natural
resources and that any disputes relating to such resources
shall be settled by national courts applying the national
laws. According to this idea, a State permitting foreign
enterprise to exploit the resources in its territory,
perceives such exploitation or the terms of the contract
will be detrimental to the interests of its people or to
the development of the country, it can intervene in the
investment, terminate it or renegotiate the terms so that
the contract reflects the benefit both to the host State
and to the foreign investors.
In addition, the principle of permanent sovereignty
over national natural resources also includes the right
of sovereign States to nationalize the ownership of
foreign property. Indeed, such a nationalization can be
achieved only through the jurisdiction of the host nation,
instead of freedom of choosing the law applicable to the
agreements or contracts. Of course, if a foreigner's
investment is nationalized or expropriated, an appropriate
compensation should be paid by the State adopting such
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measures. Because, the notion of justice does not permit
that a foreign investor would hav/e obligation to suffer
a loss.
(2) Principle of permanent sovereignty over national
natural resources and the principle of freedom of choice
of the law applicable to the contract. Although the
principle of p ermanent sovereignty over national natural
resources appears as the opposite to the proposals for
the application of non-municipal law to state contracts
with foreign companies,(1a9) it also gives a challenge
against the principle of freedom of choice of the law
applicable to the contracts. Founded on the primacy of
national interest, the principle of permanent sovereity
over national natural resources prevails of course over
the principle of freedom of choice which begins with the
interest of individuals. If, the principle of freedom of
choice, based upon the autonomy or the intention of the
contracting parties, is a flexible approach, while the
principle of permanent sovereignty over national natural
resources is a rigid one, according to which the contract
between a State and a foreign company in respect to the
exploitation of the natural resources in this country
must be governed by the laws and regulations of this
State,
Such a rigid approach may be justified by the fact that
the natural resources play a vital role in the economies
of every country particularly in the economies of the
developing nations. If, a State cannot effectively control
over the exploitation of its own resources, or, the
exclusive right of exploitation of such resources has
been signed away to a foreign company, the State would
not thereafter be able to rely on its important resources
in achieving its development goals. Therefore, in the
field of foreign investments, particularly those engaged
in the exploitation of natural resources in a State,
there would be no freedom of choice, but only the law of
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the host State can be apolied.
(3) Emphasis in China's legislative practice on the
principle of permanent sovereignty over national natural
resources. The emphasis in China's foreign economic
legislation on the principle of permanent sovereignty
over national natural resources is evident, particularly
in the field of the law applicable to the contracts. In
1 579 ujhen China promulgated the laib' on joint •ventures,
it is stated that "All the activities nf 3 joint venture
shall be governed by the laius, decrees and pertinent
rules and regulations of the People's Republic of
China."(170)
In September 19B3 the State Council promulgated the
Regulations for the implementation of the lauj on joint
ventures. Article 2 of these Regulations explicitly
stipulates that joint ventures using Chinese and foreign
investment "are Chinese legal persons and are subject
to the jurisdiction and protection of Chinese law."
Article 15 of the regulations subjects disputes over
joint venture contracts to the laws and regulations of
the People's Republic of China; and Article 5 prohibits
joint ventures which are either detrimental to China's
sovereignty or whose contracts or articles of association
contain "obvious unfair" clauses.(171 )
Consistent with the laws and regulations already
promulgated, the Foreign Economic Contract Law further
clarifies in its Article 5 that "Contracts signed•between
the Chinese and overseas parties, performed within the
territory of China in the forms of equity joint venture,
contractual joint venture and joint exploitation of
natural resources shall be governed by the laws of the
People's Republic of China."
Unfortunately, the law fails to give a definition to th£=
scope of the applicable,law. In practice, implications of
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the Article b concerning the law applicable to contracts
for inusstment on^Chiness soil would include as follows:
a. In respect of the contract form Chinese law is the
applicable law, regardless of where the contract has been
concluded. In other words, the rule of lex loci contractus
does not apply. This is explained by the imperative
requirement that the contract be concluded in written
form and that it be approved by the examination and
approval authorities of the People's Republic of
China.(172)
b. Chinese law is the applicable law for questions
connected with the nature and size of the assets which
are invested, with the transfer of invested assets, with
profits tax, and with the remittance of profits derived
from the investment activities. In respect of these
questions the participants could not specify the'
jurisdiction of a foreign law.
c. For all questions relating to the activity and
business operations of the Chinese—foreign equity joint
ventures, Chinese-foreign contractual or cooperative
enterprises, and Chinese-foreign companies for joint
exploitation of Chinese natural resources Chinese law
is the applicable law, as the law of the country where
the enterprise is domiciled.
d. Chinese law is competent for appreciation of the
rights and obligations of the contracting parties as
established in the joint venture contracts. In case of
disputes arising from the execution or interpretation of
a contract, Chinese law is the substantive law. governing
the contract regardless of where the arbitration is held.
This explanation could be justified by the fact
that the contract is actually most closely connected
with the Chinese legal order: the joint venture is
established in accordance with the Chinese law and is
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realized in the territory of China; foreign capital has
been invested in China for the realization of the business
operation; the contract has been concluded in accordance
with Chinese mandatory prescriptions; and it is subject
to approval by the appropriate Chinese state authority,
V
e tc .
To conclude, it should be noted that although Chinese
government has striven to adapt China's foreign economic
legislation to the principles established and recognized
by international conventions and practices so as to
facilitate its open door policy, it is evident that the
Foreign Economic Contract Law retains the characteristics
of Chinese style. These characteristics, such as the
impact of state plan on the foreign economic contracts,
the principle of combining principle with flexibility,
and the preference for consultation and mediatiQ:n in the
course of the settlement of disputes, etc. are determined
or influenced by Chinese traditions, customary practices
and socio-economic system. With a view to promoting
mutual understanding, it is advised that China should
continue to improve her legal environment; and, on the
other hand, that foreign businessmen should try to adapt
to China's specific conditions and practices.
293
Chapter 7
China's Patent Lauj
Patents are part of the industrial property.(l) A patent
may be described as an exclusive right to apply an industrial
invention. (2) While the patent lauj is a lauj destined to
recognize and protect such exclusive right.(3) It is
acknowledged that a system of granting patents for industrial
inventions is likely to be beneficial to the development of
industry in a country, provided necessary safeguards are
taken against abuses of the monopolistic position created by
the patent,(4)
On Inarch 12, 1984, the Patent Lauj of the People's Republic
of China (hereinafter referred to as the Patent Law) was
adopted at the Ath Session of the Standing Committee of the
Sixth National People's Congress. Consisting of 69 articles
in 8 chapters, the law became into effect on April 1, 1985.
Together with its Implementing Regulations (Regulations on
Implementing the Patent Law of the People's Republic of China)
which were approved by the State Council on January 19, 1985,
the Patent Law gives legal guarantee to the patented
inventions, utility models and industrial designs of foreign
enterprises which apply for or are vested with patent rights
in China according to law, and extends legal protection of
industrial property rights contributed by foreign participants
as investment in the Chinese-foreign joint ventures beyond the
protection afforded by the technology transfer contracts or
agreements.
A. Background
China's patent system can be traced back to the beginning
of the People's Republic. In August 1950, the Government
Administration Council (now the State Council) had adopted at
its 45th Session the Provisional Regulations Concerning the
Protection of Invention and Patent Rights; and under these
Regulations, several inventions had been recognized and patents
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granted.(5) Howeuer, the application of these Regulations was
obliged to stop due to the "Cultural Revolution" in igSOs.
In 1978, China began to re—establish her patent system.
A number of teams of experts have been sent this year by the
Chinese governmsnt to Japan, the United States, France, West
Germany, Switzerland, Australia, Brazil, Romania and Yugoslavia
to make investigations on the patent systems. As a result, in
1979, the patent law began to be drafted, by a group consisting
of legal experts, foreign trade experts, scientists and
technologists. In January 1980, China's Patent Office was
established. Some months later, China became a P'lember State of
the World Intellectual Property Organization. In 1984, with
the promulgation of the Patent Law, China's patent system was
declared to be re—established after several years of
preparation.
It should be noted that the Patent Law conforms in many
respects with internationally accepted patent practices and
was clearly drafted with the Paris Convention for the Protection
of Industrial Property in mind, although China was not a
signatory to the Convention at the time the Patent Law was
adopted.
B. Scope of the law
The purpose of the Patent Law is to protect the rights
of inventors and creators, both Chinese and foreign. For this
purpose, three types of patentable subject matter are provided
for in the law; inventions, utility models and designs.(s)
However, the law does not define further the three types of
patentable items. This blank is filled by the Implementing
Regulations according to which "inventions" means
any new technical solution relating to a product, a process or
improvement thereof;, "utility model" means any new technical
solution regarding, the shape, the structure, or their
combination of a product; and the "design" means any new.
design of the shape, pattern, color, or their combination of
a product,(7)
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It should be noted that the utility models may also be
described as second-class patens which embody an exclusive
right destined to cov/er industrial innouations of lesser
importance than patentable inventions.; and that the designs
or industrial designs may be described as consisting of those
ornamental aspects or elements of a useful article, including
its tkio-dimensional or three-dimensional features of shape and
surface, which make up the appearance of the article,(s)
Normally, the exclusive right granted in. the form of utility
models is of shorter duration than that of a patent; and the
proprietor of a design may have the exclusive right to make,
sell and use articles embodying such design.(9)
1. General recuirements
Under the Patent Law, an invention or utility model may be
granted patent rights if it is a new technical achievement
which posaessea l) novelty, 2) inventiveness, and 3) practical
applicability.
"Wovelty" is defined by the law to mean that before the date
of. filing, no. Identical invention, or otilxty model has been
puibllcly, disclosed in ptihlications in China or ab^ad.^ or hass
been-pctblicly used or made known, by anj^ otherr means in China,
nor has: any other person, filed, a preuiouis application which
describes an identical invention or titility models In cases.
where an-invention or witility model has been exhibited,, for the
first, time and within-sixJmonthsL prior to the smbmlssion of the
application.for patent, in. an international exhibition.sponsored
or recognized by the Chinese, governnjentj, or in cases where an>
invention: or Uitility model ha% been, published, for the first
time and within six. months-before the date of filing, at a ..
specified academic conference or technical meeting, the law<
atatea that, the novelty will not be iosti( Art.2A ). In both cases,
however,, the applicant, shall, when, filing the. applicatfon for
pateht,^ make a declaratijani and,, within, a time llmilt of two
months, from, the date of filing^ suibmtt a certificate issued"
by the:, entity which organized the. Interna^onal exhibition
or academic, conference or technical meeting, stating that the^
Invention, or utility model waa In fact exhibited or made puBlic
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there and. also the. date of-'l^s exhibition^ or making putilic»-
In addition, the law. stipulates, that an invention or utili-t-y.
modiel fjOE which a patent Ls, applied does not lose its novelty
where, within, six montha before the date of filing, it was
disclosed by any person without, the consent of the applicant^
In that case, the applicant, is required, when, necessary^, to
submit the relevant proof to the. Patent Office,.
"Inventiveness" means that,., as compared with the technology
already in existence before the.date of the patent application,
the invention has. "prominent substantive features": and
"represents- a notable progress" and,^ in case of" utility
models, that, the utility modiel m^exeiy. possesses "substantive
f.- . . • • •
features" and "represents, progress"v "'n-
"Practical- applicability" is defined by the law to mean that
the inwentxon or utility model can be made or used and. produce
effective results(Art.22).
It should be noted that a great significance of the "nouelty"
requirement imposed by the law consists in the fact that
previous publication or use of an inuention outside China will
disqualify such invention from patentability in China.
Therefore, unless a foreign applicant is able to come within
the scope of the "priority right" provisions which will be
discussed below, attempts to register patents in China which
have already been applied for or registered elsewhere will be
unsuccessful.(l•) As a result, the main characteristic of
China's Patent Law may be found in the protection afforded
to future inventions and creations, rather than existing
ones except those contained in the technology transfer"
contracts approved by the Chinese government.(11)
With respect to the industrial designs, the law requires
that any design to which patent right may be granted must
not be identical with, nor bear a close resemblance to designs
which have already appeared in publications inside or outside
China, or which have already been publicly used inside China
before the date of Fi1ing(Art.23 ) .
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2. Specified exclusions
The law specifies a number of items which may be excluded
from enjoying the patent rights. These include the scientific
discoveries; rules and methods for mental activities; methods
of diagnosing and treating diseases; and substances obtained
by means of nuclear transformation. In addition, patent rights
may not be granted for foods, beverages, flavourings,
pharmaceutical products, chemical substances, and varieties
of animals and plants( Art. 25) . In these cases, hoiuever, the
production methods relating to such products, if not the
products themselves, may be patentable.
The exclusions from granting of patent rights to the
specified items could be justified on the ground of encouragemen"
and protection of the Chinese domestic industrial capability
in these areas. According to Huang Kunyi, Director of the
Patent Office of the People's Republic of China, the major
justification for disalloiuing protection for the products
themselves is that "China's industrial and scientific level
is comparatively backward" and that the restriction may be
reconsidered "in view of actual conditions" at a later date.(12)
Apart from the above-mentioned exclusions from granting of
patent rights to the specified items, the lain states that no
patent right shall be granted for any inuention or creation
ujhicft is contrary to the state laws or social nwirality or
which is detrimental to public interest. In cases where an
application falla. under these exclusions, the Patent Office
is entitled to reject this application for patent(Art.5).
As regards application for patent relating^ to inventions or
other creations which involve state security or other '♦vital
interests." of the State and; which are required to be kept
secret,, the law provides that they must be handled according
to the unspecified "relevant, prescriptions" of the Sta te (A rt. A).
It seems that the inventors or creators of such items may be
given, instead of the patent rights, rewards b.y the State»
Thus, these inventions or; creations are in reality outside the
• scope of the Patent Law.
238 •'
C, Application for patent
As mentioned earlier, the purpose of the Patent Lau is to
protect the rights of inventors and creators, both Chinese and
foreign. The lau permits any foreign individual, enterprise
or other organization with no habitual residence or business
office in China to apply for patents in China in accordance
with 1) an agreement between China and the country to which
the applicant belongs; or 2) any international treaty to which
both countries are party; or 3) on the basis of the principle
of reciprocity.
Under the law, however, foreign applicants are not permitted
to submit applications directly to the Patent Office but must
entrust the patent agency designated by the State Council of
the People's Republic of China to handle applications and
related matters on their behalf. In August 1984, the patent
agency has been set up in Beijing, in the China Council for
the Promotion of International Trade, which is authorized to
assist foreign indiuiduals and companies in applying for
patents in China and the Chinese and Chinese organizations £n
applying for patents abroad.. The agency takes the responsibility
of drawing up and translating patent application, aduising on
how. to app:ly for a patent, and providing legal serulces
regarding patent lawsuits, patent transfer and licensing
negotiations, etc.(l3)
It should be noted that foreign indiuiduals or companies
are required to follow the same application procedures in the
patent agency as those the Chinese or Chinese enterprises
follow in applying for patent directly to the Patent Office.
1 . Documentations
liJhere an application for a patent for invention or utility
model is filed, three documents are required to be submitted:
a request, a description and its abstract, and the claims.
l) The request is required to state the name of the invention
or utility model, the name of the inventor or creator, the
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name and address of. the applicant, and other related matters
including the nationality of the applicant, the name of the
country in mhich the applicant has the principal business
office,and the signature or the seal of the applicant. In cases
where there are tuo or more applicants in the request, they
shall designate a common- representative; if no common
representative is designated, the applicant first named in
the request may be considered as the common representative^
2) The description is required to state the title of the
invention or utility model as appearing in the request, specify
the technical field to which the invention or utility model
relates, indicate the prior art uihich, as far as known to the
applicant, can be regarded as useful for the understanding,
searching and examination of the invention or utility model,
specify the task which the invention or utility model is
designed to fulfil, and disclose the invention.or utility
model in a manner sufficiently clear and complete so as to
enable a person having ordinary skill in the art to carry it
out^
In addition to the description, the abstract shall indicate
the technical field to which the invention-or utility model
pertains,, the technical problems to be solved, the essential
technical features and the use or uses of the invention or
utility model. In general, the whole text of an abstract may
contain not more than 200 words»
3) On. the ba^sis of the description, the claims are required
to state the extent of the patent protection asked for, and
define clearly and concisely the matter for which protection
is sought in terms of the technical features of the invention
or utility model.
The claims may he independent or dependent. In general, each
invention or utility model must have only one independent claim,
uihich precedes all the dependent claims relating to the same
invention or utility model. According to the Implementing
Regulations, an independent claim outlines the essential
technical contents of an invention or utility model and
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describes the ind:ispensable technical features constituting
the invention or utility model; while a dependent claim relying
on.the reference to one or more other claims may further define
tha technical featutrea cited in the preceding claim or
claims.(14)
As: regards application far patent rights for a design, the
law states that the applicant must submit draiuings or photo
graphs of the design, an indication of the product incorpora
ting the design, and the class to which that product belongs,
in addition to a request(Art.27).
Where an application for a patent for design seeking
protection of colors is. filed, a drawing or photograph in
color, and a drataing. or photograph in white and black are
required to be submitted with a statement of the colors for
which protection is sought^
2. Application forms
According to the Patent Law, applicants are generally
required to submit a separate- application for each distinct
invention or utility model(Art.31). Houeuer, an exception to this
rule exists in cases where one or more inuentions or utility
models are part of a "single general inventive concept". In
such cases, a single application covering multiple inventions
or utility models is permitted. Similarly, the- separete
application rule is also appliect to one design incorporated
in one product, except that a single application may be
submitted to cover multiple designs which are incorporated
in products belonging to the same class and are sold or used
as one set.
3.' Date of application
Article 9 of the- Patent Law stipulates that in cases
wfiere two or more applicants file applications for patent for
a similar invention, utility model or design, the patent right
must be granted to the applicant whose application was filed
firsts This provision resulted in a fact that the date of the
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application became important. In general, the date on which
the Patent Office receiufis the application is the date of
filing^ If the application is sent by mail, the date of mailing
indicated by the postmark is the date of. filing^
. Right of priority
In addition to the above-mentioned application procedures,
the Patent Lau also states that any foreign individual,
enterprise or other organization filing an application in China
within 12 months from the date on which he(she) or it first
applied for a patent in a foreign.country for the same inven
tion or utility modelj or within B months from the date on
which heCshe) or it first filed an application in a foreign
country for a patent for the same design, may, in accordance
with any agreement concluded between.China and the country
to which the applicant belongs, or in accordance with any
international treaty to which both countries are party, or
on the basis of the principle of mutual recognition of the
right of priority, enjoy a right of priority(Art.29). That is,
the date on which the application was first filed in the
foreign country may be regarded as the date of filing in China.
Clearly, China's Patent La'ai accepts the principles of
national treatment and the right of priority for the protection
of industrial property established in the Paris Convention for
the Protection of Industrial Property.(15) This reflects the
Chinese qovarnment's. firm intention of expanding international
economic co-operation and technological exchange with foreign
countri es,
Howeuer, the priority right is not automatic biat mus.t be
requested by the applicant at the time of submission of the
application documents to China's Patent Office,. Under the law,,
any applicant who claims the right of priority shall make a
written.. declaraticm,iwhen the application-is filed,, indicating
the date of filing of the earlier application, in the foreign
country and the country in which that application was^ filed,
and submit, within 3 months, of the date of the application in
China, a certified copy of that foreign application to China's
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Patent Office^ In. caaes where the applicant fails to make-the
written declaration or to meet the time limit for submitting
the foreign application document, the claim to the priority
right may be deemed not to have been: made,
D. Examination and approval
The highest authority dealing with patent affairs in China
is the Patent Office of the People's Republic of China, which
receives and examines patent applications, and grants patent
rights. In the Patent Office, there is a Patent Re—examinetion
Board dealing with the re—examination of the decision made by
the Patent Office, with which the applicant is not satisfied;
and with the examination of the request for invalidation of
the patent right.
Under the law, the examination.of application for patent for
inuentions may he divided into two steps: preliminary examina
tion and substantial examination. The former is to examine
whether application documents are complete, forms filled in
correctly and feea paid. The latter is to examine whether
applications tally with the conditions for granting patent
rights.
However, the applications for patent rights for utility models
and designs do not require a substantial examination. The
Patent Office will make an announcement after the preliminary
examination if it considers thero to conform with the stipula
tions of the patent Law,
Below,- the procedures, for tha examination and approt/al of
patent applidationa for inventions are to be discussed,
1. Preliminary examination
The Patent Office, after receiving a patent application
for invention, must make a preliminary examination of the
application. If, upon preliminary examination, the Patent
Office finds that the application for patent obviously falls
under the exclusions from granting patent rights which are
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specified in the Patent Law or in the Implementing Regulations,
it shall invite the applicant to present his(her) or its
observations within a specified time limit. If the applicant
fails to meet the time limit for presenting observations
without any justified reason, the application may be deemed
to have been withdrawn. However, after the applicant has made
the observations, if the Patent Office still finds that the
application is obviously not in conformity with the provisions
of the Patent Law or with the relevant rules of the
Implementing Regulations, the application is to be rejected.
2. Substantial examination
The Patent Office takes three years beginning from the
date of filing to complete a substantial examination. However,
the substantial examination will only comrae.nce upon the reqiLtesfc
by the applicant^ If no such requie'st is made thin the
specified period, the application will be deemed to have been
withdrauin, although the. Patent Office may, on its own initia
tive, make a substantial examination of any application for
patent for inventions if It considers, it necessary,(1e)
When requesting substantial examination of an application
for patent for an. invention, the applicant is required to
furnish pre—filing date reference materials concerning the
invention. If an application for patent for the same invention
has already filed in a foreign country, the applicant must
provide the documents, concerning any search made for the
purpose of examining that application abroad, or concerning
the results of any examination made In that foreign country.
Failure to furnish such materials ulll be deemed to constitute
a mithdrauial of the application in China,
It is noted that the Implementing Regulations set up a
flexible alternative in respect ti3 this matter. According to
this flexible alternative, if the applicant for a patent for
invention cannot furnish, for Justified reason, the documents
concerning any search or the results of any examination of the
application abroad, he(.she) or it may make an available
statement to that effect. In.that case, the substantial
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examination is to be made by China's Patent Office.(iV)
Upon the completion of a substantial examination, the
Patent Office is required either to approve and announce
publicly the application or to notify the applicant that the
application is not in conformity mith the requirements set
forth in the Patent Law. In the latter event, the applicant
is requested to submit his(her) or its observations regarding
issues in connexion mith the application, or to amend the
application within a specified time limit. If, without any
justified reason, the time limit for making response is not
met, the application may be deemed to have been withdraw.n.
In cases where the response fails to satisfy the Patent Office,
the application will be rejectgd.^
3. Opposition and re-examination
After a patent application has been publicly announced,
any person may file with the Patent Office an opposition
to that application. Opposition must be filed wiithin 3 months
from the date of the announcement, and a copy of the opposition
must be sent by the Patent Office to the applicant, wha or
which ia required to respond in writing_to the opposition
within 3 months from the date of his(her) or its receipt. If,
without any justified reason,, the time limit for making the
written., response is not met,_ the application may be deemed to
have been withdrawn.
After the receipt of the opposition, the Patent Office is
required to make examination of it. In. cases where the
opposition does not conform to the requirements prescribed
in the law, the Patent Office will notify the opponent to
rectify it within the specif-ied time limit,. If the opponent
fails to rectify the opposition within the specified time limit^
the oppositioa may be deemed not to have been filed. If the
rectificatioa is. atill not in conformity with the requirements
prescribed in the law., the opposition will be declared to be
unacceptable,.
Upon examination, of the opposition and response,^ the Patent
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Office will then decide either to reject or to approve the
application. If the Patent Office finds that the opposition
is justified, it will make a decision to reject the application
and notify the opponent and the applicant. If the Patent Office
finds that the opposition is unjustified, it ujill make a
decision to approve the application.
In cases where the application is rejected by the Patent
Office but the applicant is not satisfied, he(she) or it may
ask the Patent Re-examination Board to make a re-examination.
If the application for patent for an invention is rejected ty
the Board and the applicant still is dissatisfied, he(she) or
it may file a suit with the people's court within 3 months
from the date of receipt of the rejection notice,
E. Duration and invalidation of patent right
Once a patent application has been approved and publicly
announced, and where no opposition to the application is filed
or where, after examination, the opposition is found
unjustified, the Patent Office will make a decision to grant
the applicant patent right by issuing the patent certificate
and registering the patent in China. Following registration,
the patentee has the right to use, in the course of the patent
duration,- the patent and to mark patented products and pack
such products with his(her) or its patent sign and number.
1. Duration of patent right
Under the law, the duration of a patent for invention is
15 years, and for utility model and design, 5 years with a
3—year renewal. The duration of the patent right is counted
from the date of filing. If the patentee enjoys a right of
priority, the duration of the patent right is counted from the
date on which the application was filed in China,
The distinction between the term for inventions and that for
utility models and designs is. of significance. Because the
inventions are more complicated and difficult to surpass than
utility models and designs, which are comparatively simple and
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changeable, the patent term for the inventions is longer than
that for utility models and designs. In general, the patent
rights for inventions extend for abotit 20 years in developed
countries and about 10 years in mos-t developing countries, (18)
Thus, the patent term for inventions under China's Patent Law
is in the middle,
2. Annual fees
From the year the patent rights are granted, the patentee
Luill be obliged to pay annual fees(l9) to the Patent Office
for the duration of the patent. It should be noted that
the duration of a patent right is counted from the date
of filing of the application for patent; while the
^annual fee is to be paid beginning with the year in
which the patent right was granted and- according to the amount
prescribed for that year. In cases where the patentee is a
foreigner, any of the annual fees must be paid in foreign
currency according to the exchange rate at the time of pay
ment,
3, Termination of patent right
A patent right may be terminated before the expiration
of its duration, if it falls under the circumstances prescribed
in the lauj. Generally, the termination may occur where the
patentee has failed to pay the annual fee or where the patentee
has abandoned his(her) ox its patent right by a written-
declaration,. In addition, termination may also occur where
the Patent Re-examination Board determines that a patent has
been granted in error,
h, Invalidation of patent right
With a uieuj to. ensuring that the patent rights are
absolutely justified, China's Patent Law. provides that after
the patent right has been., granted, any person may ask the
Patent Re—examination Board, to declare it invalid,, if it
appears that the patent does, not conform to the requirements
of the patent law,
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Any entity or indiuidual intending, to request the Board to
declare the patent right invalid is required to submit a
request, with the reasons therefor»^ Where no reasons have been
stated in the request for inualidation.or where the reasons
stated do not comply with the prouisiona of China's Patent
Law and the Implementing Regjalationa, the request will be
declared to be unacceptable.
The Board, after its receipt of the request for inualidation
of a patent right, is required to examine this request,...to
send a copy of this request to- the patentee, and to inuite
the patentee to present his(her) or its observ/ations within
a specified time limit, Where, withouit any justified reason,
no. response is made within the time limit, the patentee will
be deemed to have no opposition to make.
Upon examination of the request for invalidation of a patent
right and of the response, the Board must make a decision and
notify the patentee and the person who or which made the
request. The decision declaring the patent right invalid is
to be registered and announced by China's Patent Office, Any
patent right which has been declared invalid may be deemed
to be non-existent from the beginning.
Under the law, the decision of the Patent Re-examination
Board to invalidate or uphold the patent right of a utility
or a design is final. But the decision of the Board to
invalidate or uphold the patent right of an invention is
not final. In cases where any entity or individual is not
satisfied with the decision.of the Patent Re—examination Board
declaring the patent right for invention invalid or upholding
the patent right fjor invention, heCshe) or it may institute
legal proceedings in.the people's court within 3 months, frorai
receipt of the notification of the decision,.(20)
F. Licensing of patents and compulsory
license for exploitation of patent
The Patent Law requires the patentee to use .his(her) or
its patent in China or to license others to do so.(2l) Before
any party other than the patentee may be permitted to ti.se a
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patent, that is, to manufacture patented products or utilize
patented processes, it must conclude a mritten licensing
agreement with the patentee and pay the patentee the patent-use
fees.(22) Houjeuer, because China practises a planning economy^
the patents held by Chinese state-owned enterprises constitute
an exception to this rule. Under the Patent Law, Chinese
government authorities haue the right to designate other
economic entities to use certain patents in their production
activities in accordance with the state economic plan(Art.lA).
In such cases, patent-use fees are required to be paid by the
exploiting enterprise to the entity holding the patent right
in accordance with the state prescriptions.
In cases where the patentee of an invention or utility model
fails, without any justified reason, by the expiration of
3 years from the date of the grant of the patent right, to
exploit the patent or to license others to do so, the Patent
Office may, upon.the request of an entity which is qualified
to exploit the invention, or utility model, grant a compulsory
license to exploit the patent.
Compulsory license may also occur where the use of a new
patent which is. technically ra.ore advanced than another older
patented invention or utility model but depends on the
exploitation of. the said older patented invention or utility
model. In. auch a case, the holder of the new patent may apply
for the granting of a compulsory license to use the older
patent, and the holder of the older patent may, if necessary,
request a compulsory license to use the said new patent.
When applying to the Patent Office f^ar a compulsory license
to use a patent,, the applicant is required to provide two kinds
of documents: documents which shout that the applicant has not
been.able to conclude with the patentee a license contract for
exploitation on reasonable terms; and documents, which show, that
the applicant is, in a position, to exploit the patent.
After its. receipt of the request for compulsory license, the
Patent Office is required to invite the patentee concerned to
present his(her) or its observations within the specified
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time limit; in cases uihere no response is made uithin the
time limit and without any justifijod reason, the patentee
will be deem^ed to have no opposition, to make.
Upon examination of the request foE compulsory license and
the obaeruations of the patentee, the Patent Office must make
•a decision and notify both the entity which made the request
and the patentee^ The decision made by the Patent Office
granting a compulsory license for exploitation shall be
registered and announced.
If. a compulsory license is granted, the licensee does not
enjoy an exclusive right to use the patent but shares the
right with the original patent holder. In addition, the
licensee is required to pay patent-use fees to the patentee.
The amount of these patent-use fees, is to be f-ixed by both
parties in consultations. Where the parties fail to reach an
agreement- on the patent-use fees, the Patent Office is to
give an adjudication.
Decisions of the Patent Office regarding the granting of
compulsory license and patent-use fees are not final. In cases
where the patentee is not satisfied with the decision of the
Patent Office granting a compulsory license for exploitation
of a patent or with the adjudication regarding the patent—use
fees payable for exploitation, heC.she) or it may institute
legal proceedings i" the people*s court within. 3 months from
the receipt of the notification sent by the Patent Office,
G, Protection of patent rights
A patent is a kind of property giving the individual or
organization the right to exclude others from exploiting the
patent without authorization during the life of the patent,
Explaitation of the patent means maing, using or selling a
patented product, using a patented process, or making or
selling a product incorporating a patented, design for production
or business purpose.
As mentioned earlier, the protection term for inventions
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Hinder China's Patent Law is. 15 years, and for utility models-
and designs is 5 years with a 3-year reneuial»
The scope of protection of the patent right for inventiona
and: utility models is determined by the terma of the claims,
SEiibmitted by the patentee at the time of application; while
the scope of protection of the patent right for designs is.
determined by the product incorporating the patented design
as shown in the drawings: or photographs at. the time of
application.
Under the law, any indiuidutal or organization intending to
exploit the patent of another must conclude a w^ritten license
contract with the patentee and pay a patent-use fee to the
patent holder. Otherwise, he(she) or it will be considered
an infringement.
The law specifies fiue kinds of conduct which shall not be
deemed to constitute infringement of patent rights,. The first
refers to cases where, after the sale of a patented product
which was made by the patentee or with the authorization of
the patentee, any other person uses, or sells that product;
the second relates to cases where a patented product is used
or sold by^a person who did not knout that the said patented
product was made and sold without the permission of the patent
holder; the third exception concerns cases where, before the
date of. filing of the application for patent, any person who
has already made the same product, used the same process, or
made necessary preparations for its making or using,^ or
continues to make or use it within the original scope only;
the fourth exception set out in the law refers to cases where
any foreign means of transport which temporarily passes through
the territory,, territorial waters or territorial airspace of
China uses the patent concerned for its; own needs in its
devices and installations, prouided that similar treatment
is granted to Chinese means of transport hy the country to
which the said foreign means of transport belongs,, Iet
acusrdance with any agreement concluded between China and the
country to which the foreign means of transport belongs,, or
in accordance with any international treaty to which both
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countries are party, or on the basis of the principle of
reciprocity; finally, the fifth exclusion pertains to patents
used solely for the pojirposes of scientific research and
experimentation,(23)
In the euent of an infringement of patent rights;, the patentee
OX. any interested party may ask the administrative authority
for patent affairs to handle the matter, or may directly
institute legal proceedings in the people's court uilthin 2 years
from the date the patent infringement has been discouered.
Under the Implementing Regulations,, the administratiue
authority for patent affairs refers, to the admihistratiue
authority for patent affirs set up by the competent departments
of the State Council, and the people*s governments of the
provinces, municipalities directly under the Central Government,
autonomous regiona, open cities and special economic zones.
The administrative authority for patent affairs is empowered
to order the offender to stop the infringement and to compen
sate for the damage, when it handles, the patent infringement
act.
In. caaea where any party is not satisfied with the decision
made by the administrative authority, he (.she) or it may bring,
a suit before the people's court within 3 months from the
receipt of the notification sent by the said authority. If
such suit ia not brought within the time limit and if the
decision of the administrative authority is not complied with,
the administrative authority for patent affairs may approach
the people's court for, compulsory execution, (2A)
The compulsory execution.may also be applied to cases where
any person passes off the«, patent of another person. If the
circumstances are serious, any person dir^tly responsible
for such passing off may be punished in accordance with
Article 127 of China's Criminal Lau which provides for penalties
of. "a fine, detention, or up to 3 years' imp ri sonment. " (25 )
To sum up, China"^s Patent Law. provides full protection- for
the patent rights lawfully obtained in China by foreign
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indiuiduals, enterprises and other organizations. Foreign
patent holders are encouraged to use their patented inuentions,
utility models or industrial designs as direct investments
or to license them in China. This may bring mutual benefits,
and help China to proceed with the transfer of technology.
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